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CIVIL LIABILITY

Appeal court overturns verdict in favour of 
plaintiff who tripped on an uneven footpath

Case Name: 
Ryde City Council v Saleh

Citation: 
[2004] NSWCA 219 
New South Wales Court of 
Appeal per Mason P, Sheller  
and Tobias JJA

Date of Judgment: 
7 July 2004

Issues:
•   Duty of care
•   Footpaths

The decision of Justice McLoughlin holding Ryde City Council 
liable to pay damages for the injury to Ms Saleh after she tripped 
on an uneven footpath was overturned by the Court of Appeal.

In 1998, Ms Saleh tripped and fell heavily on a concrete footpath that the Ryde 
City Council (the council) was responsible to maintain. At the point where 
Ms Saleh tripped, the variation in the height of the concrete slabs was 20mm. 

The trial judge accepted that this was a ‘tripping hazard’, created through the 
council’s failure to properly compact the substratum before the laying of the 
concrete and to carry out reasonable inspections to identify such hazards. The trial 
judge also found that Ms Saleh did not see the hazard but was keeping a proper 
lookout for her safety.

The Court of Appeal reconsidered the evidence and held that it was clear that if 
Ms Saleh had been keeping a proper lookout for her safety she would have seen the 
depression in the pavement before she reached it and could easily have stepped 
over it. The Court of Appeal came to this conclusion on the basis of the evidence 
and the established principles that:

•   a footpath does not have to be safe in all circumstances but only for users 
exercising reasonable care for their own safety;

•  pedestrians have a duty to take reasonable care and keep a lookout for their 
own safety. A height differential of 20mm is not an unexpected or unusual 
danger to a pedestrian;

•  pedestrians can generally protect themselves from uneven footpaths unless the 
surface contains something unusual or unexpected that creates a real danger 
for ordinary pedestrians; and

•  a plainly visible step of 25mm in a footpath has previously not been regarded 
by the courts as a high or unacceptable risk.

The Court of Appeal criticised the trial judge for not referring to key decisions 
in his reasons and for over-reliance on an unconvincing report of a civil engineer 
tendered as an expert’s report on behalf of Ms Saleh. This expert’s report advocated 
what the court regarded as ‘unreal’ and ‘unhelpful’ standards that councils be 
required to ensure that the height deviation on footpaths not exceed 5mm.
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This case is a further illustration of appeal courts overturning 
verdicts in favour of plaintiffs in ‘slip and fall’ cases. The case 
confi rms that the liability of councils for tripping accidents on 
uneven footpaths is confi ned to situations where something 
unusual or unexpected creates a tripping hazard and will not 
extend to ordinary height differences or other deformities that 
a pedestrian taking reasonable care and a proper lookout 
could avoid.
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CIVIL LIABILITY

Inherently dangerous sport: assessment 
of duty-of-care owed

Case Name:
Armstrong v Hastings Valley 
Motorcycle Club Ltd 

Citation:
[2004] NSWSC 160, Supreme 
Court of New South Wales per 
Master Harrison

Date of Judgment: 
17 March 2004

Issues:
•   Personal injury
•   Duty of care owed in 

inherently dangerous sport

Provided that organisers of inherently dangerous sporting 
activities and occupiers of land upon which such sporting 
activities are conducted take all reasonable steps to ensure that 
competitors are not exposed to dangers inherent in the physical 
set-up or mode of use of the sporting ground, or in the conduct 
of the sporting activity itself, they will not be found liable in 
negligence if injury results from participating in such sporting 
activities. 

The plaintiff, Mr Armstrong, sought damages for personal injuries sustained in an 
accident that occurred when, as a 16-year-old competing in a motor-cross race, he 
was thrown from his motorcycle, striking a tree adjacent to the motor-cross race 
track and suffering serious head injuries.

The fi rst defendant was Hastings Valley Motorcycle Club Ltd (HVMC), which 
conducted the motorcycle race meeting. The second defendants were the joint 
owners and occupiers of the land upon which the track was constructed and the 
race took place.

Mr Armstrong alleged that the fi rst and second defendants breached their duty of 
care to conduct a safe and proper race meeting and to take reasonable care of his 
safety while the race meeting was conducted, resulting in him suffering serious 
injuries and disabilities. The defendants denied liability and pleaded contributory 
negligence on the basis that Mr Armstrong knew, or ought to have known, of 
the risk of injury associated with motorcycle races and, accordingly, voluntarily 
consented to incurring that risk.

Master Harrison stated that in order for the defendants to discharge their duties 
of care owed to Mr Armstrong, they were obliged to take all reasonable steps to 
ensure that the participants in the race would not be exposed to the dangers 
inherent in the physical set-up of the race track. The particulars of the breach of 
duty of care alleged by Mr Armstrong, and the conclusions of Master Harrison, are 
(in essence) set out below:

(a) Mr Armstrong alleged that HVMC breached its duty of care by conducting an 
unlawful race meeting in contravention of section 8 of the Motor Vehicle Sports 
(Public Safety) Act 1985 (NSW). This was because, at the time of the accident, 
a valid sport and recreation licence had not been issued, and the requisite 
inspections by the police and the Department of Sport and Recreation had not 
been carried out.

    However, Master Harrison held that holding an unlawful race meeting did not, 
in itself, establish that HVMC was negligent, unless the unlawful meeting in 
some way caused Mr Armstrong’s injuries, which (on the evidence) it did not.
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(b) Mr Armstrong alleged that there was a safety hazard around the perimeter of the 
track, namely, vegetation and trees with substantial trunk sizes, including one 
such tree within 20 metres of the track.

    Master Harrison stated that, in order to ensure the race participants were not 
exposed to unnecessary dangers, there needed to be a ‘clear zone’ of two to 
three metres from the edge of the track. Mr Armstrong’s injuries were caused 
when he hit a tree that was located well outside the two-to-three metre clear 
zone; therefore, this allegation of negligence failed.

(c) Mr Armstrong alleged that HVMC permitted the race to be conducted with 
too many participants. However, Master Harrison concluded that there was no 
evidence of this: the track was designed for 20 participants and there were, at 
most, 15 competitors.

Overall, Master Harrison accepted the expert views that the track in the area where 
the accident occurred was safe and in satisfactory condition for conducting motor-
cross racing. Accordingly, the defendants were found to have discharged their 
duties and it was unnecessary to deal with the issues of contributory negligence.

The decision of the Supreme Court of New South Wales 
makes it clear that, although serious injuries may result from 
participation in inherently dangerous sports, organisers and 
occupiers will not be found liable in negligence if they are shown 
to have taken all reasonable steps to ensure that participants 
are not exposed to the inherent dangers of the sport. The 
question of liability involves an assessment of the facts and 
risks involved in the context of the particular sport. 
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CIVIL LIABILITY

The importance of adequate expert evidence to 
make out a case on the balance of probabilities

Case Name:
Port Stephens Council v Field

Citation:
[2004] NSWCA 226, New 
South Wales Court of Appeal 
per Giles JA, Tobias JA, and 
Levine J

Date of Judgment:
12 July 2004 

Issues:
•   Expert evidence
•   Onus of proof

The New South Wales Court of Appeal found that the trial judge 
had drawn conclusions from fl awed expert evidence. 

In 1981, the appellant constructed a stormwater drain system at Nelson Bay in 
Sydney. As part of the construction, two drainage lines were inserted under the 
street, ending in a chamber located underneath the grass verge to the footpath. 
Nine years later, a sewer line was constructed, leading across the street from the 
chamber. 

In 1998, the grass verge collapsed while the respondent was walking across it. 
As a result, she fell into the void and suffered substantial injuries. 

The appellant was informed of the accident that afternoon and a council ranger, 
Mr Lowson, later attended the scene and erected a safety barrier. Upon further 
examination of the chamber and pipes, Mr Lowson noted that the fl oor was clear of 
debris, sand and silt. He did, however, spot a small gap beneath one of the pipes, 
which again was found to contain no debris. 

Three expert reports were tendered and two experts gave oral evidence:

Mr Fogg – a mechanical engineer on behalf of the respondent, did not give oral 
evidence. It was his opinion that the most likely cause of the subsidence was 
leakage at pipe/pipe or pipe/inlet joints due to their movement. He stated that the 
provision of rubber hinges would have made the pipes fl exible and prevented the 
leaks. 

The appeal judge saw Mr Fogg’s evidence as expressing an understanding 
of modern practice. His evidence said nothing as to the proper standards of 
construction back in 1981.

Mr Clark – a civil engineer and civil construction expert with considerable 
experience in stormwater drainage on behalf of the appellant. His fi rst report noted 
that Mr Fogg had not actually carried out any investigation of the pipes and their 
joins; neither had he stated that the pipes had actually moved, causing leakage. 
Mr Clark believed that rubber rings were not commonly used in 1981 when the 
drain had been constructed. He expressed the opinion that if the collapse had 
been caused by the movement of the pipes, there would have been, and would 
continue to be, debris within them. On examination of the pipes, they were found 
to be free of sand, soil and debris.

Mr Bonzol – a project risks manager with little experience dealing with urban 
stormwater systems on behalf of the respondent. He stated that when constructing 
sewerage systems, more caution was taken to avoid leaks or ingress of water. His 
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opinion was that stormwater systems were of lesser quality but that testing for water 
tightness was often unnecessary. 

The primary judge took a disliking to Mr Clark and observed that he responded to 
one question ‘in so aggressive a manner as to cause me to question his impartiality 
as an expert’. She rejected his evidence that there was no damage to the pipes, 
despite neither Mr Bonzol nor Mr Fogg establishing the existence of any damage, 
the only evidence being the small gap. She found that it was negligent for the 
appellant to construct the drainage system without using rubber rings. This fi nding 
was based on a concession made by Mr Clark that rubber rings were available in 
1981. 

The Court of Appeal found the onus lay upon the respondent to establish, on the 
balance of probabilities, that there had been a failure by the appellant to properly 
construct the pipe connections. It found that the evidence was totally inadequate to 
justify the primary judge’s fi nding, in particular the fi nding that it was negligent for 
the appellant to construct the drainage systems in 1981 without using rubber rings.

The appeal was allowed and judgment was set aside.

This case clearly highlights the importance of the selection of 
expert witnesses. An expert with no experience in stormwater 
drainage will not be a great infl uence when the case revolves 
entirely around the construction of a stormwater drain. It is also 
important that an expert report is based on fact rather than 
assumptions. In this case, a site visit should have been made by 
the experts on behalf of the respondent and evidence should 
have been obtained to support the theory that rubber rings 
would have been commonly used in pipe construction in 1981.
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CIVIL LIABILITY

Medical negligence: multiple causes and 
contribution claims

Case Name:
Robert Diamond v Calandre 
Simpson and Trustees of the 
Three Sisters of St Joseph (No 3)

Citation: 
[2003] NSWCA 373 
New South Wales Court of 
Appeal per Meagher, Ipp JA and 
Young CJ in Equity (judgment 
delivered by Young CJ with 
Meagher and Ipp JA agreeing)

Date of Judgment:
16 December 2003

Issues:
•   Scope of appellate review
•   Position of defendant in 

cross-claim for contribution
•   50/50 apportionment

This case initially attracted attention because of the record 
$14 million damages award, subsequently reduced to $11 million 
on appeal. Here, the Court of Appeal overturned the decision of 
Justice Whealy at fi rst instance to dismiss Dr Diamond’s claim for 
contribution against the hospital where the birth giving rise to the 
dispute took place. The hospital was ordered to pay 50 per cent 
of the $11 million damages award to the plaintiff.

Calandre Simpson suffered brain damage and subsequently developed cerebral 
palsy due to a sustained drop in her heart rate during her birth at the hospital 
operated by the Trustees of the Three Sisters of St Joseph. At trial before Justice 
Whealy, there was evidence of two negligent acts capable of causing Calandre’s 
injury:

•  the pressure placed on the baby’s vagus nerve (which runs from the face to near 
the heart) by Dr Diamond’s negligent use of forceps (the vagal cause); and

•  an excessive dose of syntocinon (used to induce contractions) administered to 
Calandre’s mother by the nurse at the hospital (the hypoxic cause).

Dr Diamond admitted negligence and Calandre discontinued against the hospital. 
Justice Whealy dismissed Dr Diamond’s cross-claim against the hospital on the 
basis that, although he found that the hospital had been negligent, it was not a 
contributing cause to Calandre’s injury.

The Court of Appeal upheld Dr Diamond’s claim for contribution against the 
hospital on the basis that the expert scientifi c evidence before Justice Whealy 
indicated that a hypoxic cause was necessary to cause Calandre’s injury. The 
clinician’s expert evidence that they had not always observed this, in practice, did 
not negate the scientifi c evidence. Therefore, on the balance of probabilities, the 
hospital’s negligence was a cause of the injury.

There are four signifi cant issues in this judgment:

•   Scope of appellate review

    The Court of Appeal held that an appeal court is not limited in its review of 
fi ndings of fact at fi rst instance where those fi ndings are really inferences from 
facts and the fi ndings are not based substantially on the judge’s view of the 
credibility of a witness.

•   Expert evidence

    The Court of Appeal held that Justice Whealy had erred in preferring the expert 
evidence of the clinician to the evidence of the scientists. If there is undisputed 
scientifi c opinion, the fact that a person in practice may not have observed this 
to always be the case does not negate the scientifi c opinion.
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    The Court of Appeal also confi rmed that the court is obliged to reach an 
independent assessment of the expert’s opinion by assessing the validity of the 
facts on which his or her expert opinion is based. Justice Whealy failed to do 
this in deferring to the clinician’s experience and that a clinician is someone 
‘who knows what he has seen’.

•   Position of the defendant in a claim for contribution

    The Court of Appeal held that Justice Whealy took the wrong approach in asking 
whether the doctor’s negligence was a suffi cient cause of Calandre’s injury. 
In a claim for contribution, the defendant stands in the shoes of the plaintiff 
and the proper question is whether the negligence of the hospital caused the 
injury to Calandre. The Court of Appeal did not accept that this was a case of 
supervening, rather than a case of multiple causation.

•   Apportionment

    The Court of Appeal held that where it is impossible to assign the precise 
degree of fault between the concurrent tortfeasors, the responsibility should be 
apportioned on a 50/50 basis.

This case reveals the considerable scope for an appellate court 
to review fi ndings of fact by a judge at fi rst instance based on 
expert witness evidence. It also indicates that there is a strong 
presumption of 50/50 apportionment of liability unless there is 
clear evidence that one party is more responsible than the other.
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CIVIL LIABILITY

Damages due to HIV infection not extended to 
cost of caring for a child

Case Name:
Harvey & 1 Ors v PD

Citation:
[2004] NSWCA 97, New South 
Wales Court of Appeal per 
Spigelman CJ, Santow and 
Ipp JJ

Date of Judgment:
30 March 2004

Issues:
•   Scope of liability 

In this case, the New South Wales Court of Appeal considered 
two issues:

• the extent of duty of care in a doctor’s pre-HIV test   
 counselling; and

• whether recoverable loss associated with contracting HIV  
 included fi nancial support in caring for a child who the 
 patient decided to have after becoming aware of her 
 HIV-positive status.

The respondent (PD) presented with her future husband (FH) to Dr Harvey in 
a joint consultation for HIV testing. PD tested negative and FH tested positive. 
PD was given her result but was told by the receptionist that FH’s result was 
confi dential. FH showed PD a fraudulent HIV-negative result. PD and FH married, 
conceived a child and PD contracted HIV from FH. Following PD’s separation from 
FH, PD became engaged to a different man and conceived a second child. It was 
not in dispute that PD voluntarily conceived the second child with full knowledge 
of her HIV-positive status.

At trial, PD successfully established that Dr Harvey’s (and other’s) negligent 
pre- and post-HIV test counselling caused her to contract HIV. PD was awarded 
$727,437 in damages but the trial judge declined to include an amount for the 
loss of PD’s capacity to care for the second child. The issues before the Court of 
Appeal were:

•  an appeal by Dr Harvey and others against the fi nding of negligence; and
•  a cross-appeal by PD for damages for the loss of capacity to care for her 

second child.

The Court of Appeal found that, during the initial joint consultation, Dr Harvey 
owed PD a duty of care to address:

•  the need for consent to disclosure of HIV test results under sections 17(2) and 
17(3) of the Public Health Act 1991 (NSW) (the Act);

•   the manner in which PD and FH would prefer to receive/disclose their HIV test 
results; and

•  the possibility of discordant results.

Dr Harvey was not discharged from this duty by the statutory obligation of 
confi dentiality under the Act. Had Dr Harvey fulfi lled his duty of care, he 
would have secured FH’s consent to disclose the results at a subsequent joint 
consultation. Alternatively, the evidence suggested that if FH had refused, PD 
would have discontinued the relationship with FH.
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Whether the doctor’s liability extended to PD’s loss of capacity to care for her 
second child was considered primarily as a question of causation. Justice Santow 
(with whom Chief Justice Spigelman agreed) reviewed a number of authorities in 
support of the proposition that causation in negligence is not always determined 
simply by reference to a ‘but for’ test, but may involve public policy considerations. 
The Court of Appeal held that the doctor’s negligence was a factual cause of PD’s 
loss of capacity to care for her second child and that PD’s action in having a further 
child was not an independent and unreasonable act that broke this causal link. 
However, he considered that in normative terms it was unjust to hold the doctor 
legally responsible for the fi nancial consequences of PD’s decision.

This case illustrates that an injured plaintiff’s voluntary and 
informed decision to have a child does not necessarily break 
the causal link between the original negligence and plaintiff’s 
loss of capacity to care for the child. However, on public policy 
grounds, a defendant will not be held liable for the fi nancial 
consequences of such a decision made in circumstances where 
the plaintiff is aware that she will not be able to care for her 
child to adulthood.
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CIVIL LIABILITY

Medical negligence: wrongful life claims

Case Name:
Harriton (by her tutor) v 
Stephens; Waller (by his tutor) 
v James & Anor; Waller (by his 
tutor) v Hoolahan

Citation:
[2004] NSWCA 93, New South 
Wales Court of Appeal per 
Spigelman CJ, Mason P and 
Ipp JA

Date of Judgment:
29 April 2004

Issues:
•   Duty of care
•   Compensatory principle and 

recoverable damages
•   Causation

A child born with catastrophic disabilities resulting from an 
undiagnosed condition, who would not have been born had the 
condition been diagnosed, is not entitled to damages from the 
medical practitioner who failed to detect the condition.

The fi rst appellant (AH) and second appellant (KW) were born with catastrophic 
and permanent disabilities. AH’s mother suffered rubella during her pregnancy, and 
KW’s father had a transmittable, genetic defi ciency. In each case, these factors 
could have been, but were not, detected. If the condition of AH’s mother had been 
identifi ed and her parents properly informed of the risks, the pregnancy would 
have been terminated. If KW’s parents had been properly apprised of the risks 
associated with his father’s transmittable genetic defi ciency, his birth could have 
been prevented before conception.

In both cases, therefore, the appellants were seeking damages for being born 
severely disabled. Had the negligence that they alleged had taken place not 
occurred, neither of the appellants would have been born.

At trial, the following questions were separately determined:

•  If the respondents had failed to exercise reasonable care in their management 
of the appellants’ parents, and, but for that failure, the appellants would 
not have been born, do the appellants have a cause of action against the 
defendants?

•  If so, what damages are available?

The appellants were held to have no cause of action, and, accordingly, the second 
question did not arise.

AH and KW appealed. The Court of Appeal rejected the appeal by majority.

Chief Justice Spigelman approached the problem on the basis that the loss 
suffered by the plaintiff must fi rst be identifi ed, and it is then decided if any 
legal duty exists with respect to that loss. The legal duty is derived from ethical 
considerations. In cases such as this, the ethical basis of the legal duty requires 
examination: the duty must refl ect generally or widely held community values. 
The duty asserted by the appellants did not do so. On the question of damage, 
Chief Justice Spigelman found that legally cognisable damage requires it to 
be established that non-existence is more preferable to the child than life with 
disabilities. This had not been established, hence there was no legally cognisable 
damage, and no duty of care arose.

The other member of the majority, Justice Ipp, began with the proposition that 
compensation for negligence is designed to place the injured party, as far as 
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possible, in the same position that they would have been in had the damage not 
occurred (also referred to as ‘the compensatory principle’). A comparison, however, 
between life with a disability and non-existence is impossible, and no policy 
favoured an adjustment of the well established ‘compensatory principle’ in this 
instance. It followed that no duty of care was owed by the respondents.

President Mason dissented strongly, commenting that a medical practitioner has 
a duty to the foetus, as well as the mother, before or during pregnancy. The duty 
can be enforced by the child after birth if it has been breached. In answer to the 
argument that life itself cannot be an injury, President Mason commented that this 
was a ‘slogan’ covering other unstated legal and policy issues. Those issues, when 
confronted, do not answer a claim based on duty, foreseeability and causation. To 
deny liability in reliance on the ‘compensatory principle’ is objectionable because 
it is the defendant’s role to establish any advantages said to stem from the wrong. 
Further, to equate non-existence with death offends the principle of judicial 
agnosticism towards the approach to a general duty of care.

The court currently is unwilling to extend the categories of 
negligence to permit a child to obtain damages on the basis 
that, had proper medical advice been received, that child 
would not have been born. To allow such a claim would not 
meet community values, and created an insoluble problem of 
assessing damage: how is a disabled life to be compared to 
non-existence?
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CIVIL LIABILITY

Medical negligence: damages for loss of a 
chance of a better outcome 

Case Name: 
Rufo v Hosking 

Citation:
[2004] NSWCA 391, Supreme 
Court of New South Wales per 
Hodgson JA, Santow JA and 
Campbell AJA

Date of Judgment:
1 November 2004

Issues:
•   Medical negligence
•   Loss of chance where 

chance less than 
50 per cent

•   Burden of proof and 
material chance

What is the position when a plaintiff cannot prove, on the balance 
of probabilities, that the defendant’s breach caused the ultimate 
damage, but it can be shown that the breach of duty caused the 
plaintiff to lose a material chance of a better outcome? 

Ms Rufo was diagnosed in January 1992 to be suffering from systemic lupus 
erythematosus. This is a serious infl ammatory condition in which a characteristic 
rash is associated with widespread internal pathology including kidney damage. 
After being referred to several doctors, Ms Rufo’s treatment was taken over by 
Dr Hosking. Ms Rufo was in Dr Hosking’s care from 3 February 1992 until January 
1993.

The treatment of lupus involved administration of corticosteroids. Ms Rufo was 
initially on a dose of 50mg of prednisolone a day. This was changed by the 
respondent on 6 June 1992 to dexamethasone, an alternative steroid. It became 
apparent throughout the evidence that the dose of the substituted steroid was 
equivalent to a higher dose of the previous one. The administration of either steroid 
carried a risk of development of osteoporosis.

It was alleged that Dr Hosking breached his duty of care in two respects:

•  effectively increasing the dose of steroids prescribed by substituting the drugs. 
There was no challenge to the primary judge’s fi nding that the respondent 
breached his duty of care in this regard; and

•  failing to introduce a ‘steroid sparer’ (a drug that would have decreased the risk 
of developing osteoporosis or, as in this case, vertebral microfractures). It seems 
that the introduction of a sparer would have allowed the dosage of steroids to be 
decreased over a shorter time-span. These drugs sometimes eliminate or reduce 
the need for steroids.

The substantive appeal was in relation to the issue of causation. 

Three different propositions were argued:

•  Causation is to be inferred where a breach of duty is followed by damage within 
the scope of a risk that was increased by the breach of duty in question.

•  Where it is asserted that the plaintiff would have ended up in the same 
condition, either at the same time or some later time in any event, then the 
defendant bears the onus of disentangling the causes and of demonstrating how 
and to what extent the damage is attributable to the non-negligent cause.

•  Where damage is the result of an accumulation of doses, some of which are 
negligent and some of which are non-negligent, then so long as the negligently 
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administered dose was not de minimus, it was a material contributing cause to 
the ultimate result.

The trial judge had held that he was not persuaded on the balance of probabilities 
that:

•   the introduction of the proposed steroid sparer would have prevented the 
fractures;

•  any reduction in the corticosteroid dosage that may have occurred would have 
reduced the severity of those fractures; or

•  the plaintiff lost the chance of a better outcome because of the failure to 
introduce the steroid sparer. 

Both at trial and on appeal, the alternative allegation of loss of a chance of a better 
outcome was considered and it was accepted at both levels that, should the facts 
support such an approach, it was available in point of law. It was not argued that 
the damage sustained by Ms Rufo was not the loss of a chance but rather the 
compression fractures. 

There was no challenge to the trial judge’s formulation of what the appellant was 
required to prove to recover damages for loss of a chance of a better outcome. 
The trial judge held that the plaintiff had to prove that, on the balance of 
probabilities, the plaintiff would have had a chance of a better outcome had the 
negligence not occurred. The following cases were cited to support this proposition: 
Malec v JC Hutton Pty Ltd (1990) 160 CLR 638; Sellars v Adelaide Petroleum NL 
(1992-94) 179 CLR 33; Daniels v Anderson (1995) 37 NSWLR 438; and Tran v 
Lam (unreported) Badgery-Parker J, 20 June 1997.

In relation to the fi rst contention argued, the court found, discussing TC v State 
of New South Wales [2001] NSWCA 380, which in turn had considered Naxakis v 
Western General Hospital & Anor (1999) 197 CLR 269 and Chappel v Hart (1998) 
195 CLR 232, that there may be authority to the effect that if the respondent was 
in breach of his duty of care, and the breach was closely followed by the damage 
suffered, a prima facie casual link is established.

However, the court held that in the circumstances it had not been established on 
the balance of probabilities that the conduct of Dr Hosking did create or increase 
the risk of injury and that risk had eventuated (taking the words of Justice McHugh 
in Chappel v Hart). 

In relation to the second contention, the court accepted that, where it is asserted 
that the plaintiff would have ended up in the same condition because of some other 
cause for which the defendant is not responsible, the defendant bears the onus of 
disentangling the causes and of demonstrating how and to what extent the damage 
is attributable to the non-negligent cause. The authorities were discussed at length. 
The court held that the trial judge erred in not applying these principles.

When considering the effect of the drug substitution and resulting increase in dose, 
the court held that it seems more probable than not that the excess of corticosteroid 
consumed caused the loss of a chance that the appellant would have suffered less 
spinal damage than she in fact did. 
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That chance, although below 51 per cent, was more than speculative or remote. 
The court held that the appellant is entitled to a decision on the basis that she 
has proved causation of damage (ie the chance that she might have suffered less 
damage than she in fact did). It was emphasised by Justice Santow that causation 
must still be demonstrated at greater than 50 per cent probability in two respects: 
the chance must be proven to exist on balance of probabilities; and the plaintiff 
must establish that if offered the alternative treatment, the plaintiff would have 
elected to take it.

The third contention led to a discussion of Fairchild v Glenhaven Funeral Services 
Ltd [2003] 1 AC 32 among other authorities. In that case, an appeal from 
employees denied recovery because they could not establish on the balance of 
probabilities which period of exposure to asbestos (therefore which employer) 
caused mesothelioma, was overturned. The court held that the present case was not 
one to which the principles in Fairchild could be applied: a modifi ed approach to 
causation was not appropriate.

The matter was remitted to the primary judge to determine damages on the basis of 
the loss of a chance.

The decision is important as it recognises that damages in 
medical negligence cases may be available for the loss of a 
chance to have better treatment. On the approach of the Court 
of Appeal in this case, damages will be available in cases in 
which a medical practitioner’s act or omission caused the loss 
of a material chance of a better outcome. It remains to be seen 
whether the High Court would support such an approach, even 
if the prospect of obtaining a better outcome is less than 
50 per cent.
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CIVIL LIABILITY

Obvious and inherent dangers and the duty to 
warn considered

Case Name:
Wyong Shire Council v Vairy; 
Mulligan v Coffs Harbour City 
Council 

Citation: 
[2004] NSWCA 247 New South 
Wales Court of Appeal per 
Mason P, Beazley and 
Tobias JJA

Date of Judgment: 
27 July 2004

Issues:
•   Duty of care of statutory 

authorities
•   Obvious/inherent risks

What is the position when a public authority has the care, control 
and management of a natural aquatic area, such as an ocean 
beach or a tidal creek, and someone suffers an injury after 
voluntarily diving into water of unknown but variable depth, when 
the public authority has failed to erect warning signs?

The decision was the result of two appeals that were heard separately but by the 
same bench. A single judgment was handed down in relation to both. Mr Vairy was 
rendered quadriplegic after diving off a rock platform into the sea at a popular 
beach. He sued Wyong Shire Council (Wyong). The fi rst instance judge found that 
Wyong had breached its duty to Mr Vairy and it was reasonably foreseeable that a 
person in Mr Vairy’s position would not appreciate that, due to seabed variation, the 
water was not suffi ciently deep. The risk was heightened by Mr Vairy seeing others 
dive safely on other occasions.

Mr Mulligan was rendered quadriplegic after he dived into a submerged sand dune 
from a standing position at a creek in Coffs Harbour. He had never swum in the 
creek before, but on this day had been diving for half an hour before being injured. 
It was on approximately the sixth repetition of the activity that he suffered the 
injury. The fi rst instance judge found that Coffs Harbour owed Mr Mulligan a duty; 
however, the scope of that duty did not require Mr Mulligan to be warned of the 
danger of diving, since the danger of striking a dune when diving was both obvious 
and inherent.

The leading judgment was given by Justice Tobias. The court held that a danger 
is obvious where both the condition and risk are, in the individual circumstances 
of the case, apparent to, and would be recognised by, a reasonable person in the 
position of the plaintiff. In these cases, the risk was the risk of signifi cant injury 
resulting from diving into water of unknown and variable depth.

In both cases at fi rst instance, the plaintiffs relied on Nagle v Rottnest Island 
Authority (1993) 177 CLR 423, in which it was held that the relevant public 
authority was under a general duty of care to take reasonable care to prevent 
foreseeable risks of injury to visitors lawfully visiting the reserve. In that case, it 
was found that the failure to warn of the danger of diving from a rock ledge into the 
sea at a particular point was a breach of the authority’s general duty of care.

The court reviewed authorities relating to ‘diving cases’ following Nagle. When 
considering Nagle, the court noted that reference was not made to Wyong Shire 
Council v Shirt (1980) 146 CLR 40 as to the degree of risk necessary to give rise 
to a duty of care.
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When reviewing the authorities, the court commented in general in relation to the 
shift towards personal responsibility for one’s conduct, particularly in relation to 
sporting and recreational pursuits where the risk of injury is obvious.

The court drew a distinction between inherent and non-inherent dangers. It said 
that if the danger was obvious and inherent, this may serve to add weight to an 
occupier-defendant’s argument that the reasonable response to the relevantly 
foreseeable risk was to do nothing, and not to warn, as no amount of due care 
through warning could have removed the danger.

After a review of American authorities relating to obvious risks, Justice Tobias said 
that the obviousness of the risk was only one consideration to take into account in 
considering the duty of care. However, he said the trend of authority does establish 
that diving into a natural body of water of unknown depth is an inherently risky 
enterprise.

Justice Tobias considered that the experience of each of the plaintiffs when diving 
into water of unknown depth did not neutralise or otherwise detract from the 
obvious risk of diving.

The court ultimately held (with Justice Beazley dissenting in the case of Wyong 
Shire Council) that neither of the public authorities had breached their duty of care 
to the plaintiffs.

The case is an illustration of the shift towards personal 
responsibility that is developing in cases of this type, in parallel 
within the recent legislative civil liability reforms. The Court of 
Appeal held that the relevant public authorities did not breach 
their duty of care by not erecting warning signs where the 
relevant risk was that of suffering injury as a result of diving 
into water of unknown depth. This case provides a useful 
review of the relevant principles to be applied in similar cases.
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Extent of council liability to motorists

Case Name:
Dungog Shire Council v Babbage 

Citation:
[2004] NSWCA 160, New 
South Wales Court of Appeal 
per Handley JA, Santow JA and 
Stein AJA

Date of Judgment:
20 May 2004

Issues:
•   Duty of care
•   Breach of duty of care and 

negligence
•   Reasonable steps 

What is the extent of council liability for injury suffered by 
motorists from potentially diseased, fallen trees? To what extent 
must council establish a proactive system of inspecting and 
removing diseased trees, especially along a country road or 
local shire setting with high susceptibility to strong windstorms? 
The New South Wales Court of Appeal found a local council not 
liable for injury suffered as a consequence of a fallen tree, in 
circumstances where no further steps could reasonably be taken 
to ensure its good health.

The trial judge found that the Dungog Shire Council (the council) was liable for 
injury suffered by Ms Erin Babbage when her car smashed into a fallen tree on the 
road. It had fallen from the council’s roadway reserve. 

In awarding Ms Babbage damages, Justice Burchett found that the council owed 
her a duty of care as roadway authority and had breached that duty. He found that 
the council had failed to take any steps to remove the tree before its fall (although 
it showed obvious signs of disease and decay), which he described as an ad hoc 
breach, and had failed to establish a proactive system for inspecting and removing 
diseased trees more generally, described as a ‘systemic breach’. 

On appeal, the council argued that the court erred in fi nding that it owed 
Ms Babbage a duty of care, the extent of that duty and that any such duty had 
been breached. The council also argued that the court had been wrong to reject 
the council’s expert evidence that, in face of the sheer size of the area in question, 
it was fi nancially impractical for it to put in place a system for inspecting 
diseased trees. 

The Court of Appeal accepted that the council, as roadway authority, owed Ms 
Babbage a duty of care. However, it found that the council had not failed to take 
reasonable steps in the exercise of that duty. The court accepted that the council 
could not have taken any further reasonable steps to reveal the danger posed by the 
tree (either from observation in the ordinary course of road-maintenance work or by 
way of a feasible system of inspection of roadside trees). Further, the court found 
that the trial judge had been wrong to reject the evidence of the council as to its 
budget not permitting a program of routine or systematic inspection of trees within 
the road reserves in its local road network. 

The court was careful to distinguish the circumstances of this case from those in 
which a responsible government authority actively expresses an opinion about the 
safety of trees within a specifi ed area that turns out to be wrong. In the present 
case, there was no specifi c assumption of responsibility by the council. 
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This case confi rms that local councils are not immune from 
liability for negligence as the appropriate roadway authority. 
This is consistent with recent High Court case law in this area, 
see in particular Brodie & Anor v Singleton Shire Council (2001) 
206 CLR 512. Having said this, local councils are required to do 
no more than is reasonably necessary to discharge their duty 
of care to motorists by taking reasonable steps and within a 
reasonable time. Where a particular public danger, in this case 
the danger of fallen trees, could not reasonably be suspected to 
exist, or could not be detected except by taking unreasonable 
measures, generally there will be no breach of duty. 
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The liability of councils for damaged footpaths

Case Name:
Lockhart Shire Council v King

Citation:
[2004] NSWSC 169, New 
South Wales Court of Appeal per 
Handley JA, Hodgson JA and 
McClellan AJA

Date of Judgment:
27 May 2004

Issues:
•   Negligence
•   Undulations in a footpath
•   The duty of care owed by 

a council

In a negligence case where there is a question over whether a 
footpath is dangerous, the fact that there is unevenness that 
could result in a person stumbling or falling will not suffi ce for a 
plaintiff to succeed. 

Mrs King was injured when she tripped on a lump on a footpath approximately 
20mm high. Twelve days after her accident, she went to the Lockhart Shire Council 
(the council) and spoke to the council’s Manager of Technical Services, Mr Murphy, 
about the state of the footpath in question. As a result of her visit, Mr Murphy 
arranged for the footpath to be smoothed. He also wrote a hazard report stating 
that the ‘size of the trip hazard’ was ‘ten to twenty millimetres high’ and ‘uneven’ 
and that the council had been aware of this problem for several months. Mrs King 
then sued the council for $70,000.

At fi rst instance, Justice Sidis ruled in favour of Mrs King for three main reasons:

•  The appearance of the footpath was uniform, such that it was not obvious that 
it contained irregularities.

•  It would not have been unduly diffi cult or expensive for the irregularities to be 
removed.

•  It was inappropriate in the circumstances for the council to wait for an accident 
to happen before undertaking a hazard assessment and taking action to rectify 
the problem.

Accordingly, Justice Sidis held that there was a duty of care, this duty had been 
breached by the council, and so it was liable to Mrs King.

The council appealed this decision on the ground of error in the primary judge’s 
fi nding of a breach of the duty of care.

On appeal, Justice Hodgson delivered the leading judgment and found in favour 
of the council. In particular, he found that the defects disclosed on the evidence 
and accepted by Justice Sidis were not such that, even if the council had become 
aware of them, there was a breach of duty in not remedying them outside any 
ordinary program of footpath maintenance that the council might have. These were 
‘minor and… reasonably visible’ defects, in the words of Justice Hodgson, that had 
previously been seen by Mrs King from fi ve metres away. On this basis, he allowed 
the appeal, set aside the judgment for Mrs King and ordered that Mrs King pay the 
council’s costs of proceedings, application for leave and appeal.

Justices Handley and McClellan agreed with Justice Hodgson. Justice Handley 
added that ‘[t]he fact that there was unevenness of a kind which could result in a 
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person stumbling or falling [will] not suffi ce’ for a claim of negligence to succeed, 
and that ‘a highway is not to be criticised by the standards of a bowling green’.

This decision deals with the diffi cult situation of trying to 
reconcile the rights of a plaintiff with the fi nancial limitations of 
local councils, and comes to a practical conclusion. Pedestrians 
must keep a reasonable lookout and will not be compensated if 
they are injured due to a reasonably visible defect in a footpath.
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Registered club liability and the 
intoxicated patron

Case Name:
Cole v South Tweed Heads 
Rugby League Football Club 
Limited 

Citation:
[2004] HCA 29, High Court 
of Australia per Gleeson CJ, 
McHugh, Gummow, Kirby, 
Hayne and Callinan JJ

Date of Judgment:
15 June 2004 

Issues:
•   Negligence
•   Breach of duty and 

causation
•   Duty to monitor and 

moderate consumption

Is a licensed club legally responsible for injuries sustained by an 
intoxicated patron struck by a car shortly after leaving the club? 
What steps should a supplier of alcohol reasonably take to ensure 
an intoxicated patron’s safety and when does this obligation 
arise? The High Court of Australia fi nds a registered club not 
liable for injury where the patron deliberately and voluntarily 
decided to drink to excess.

Ms Cole sued the South Tweed Heads Rugby League Football Club (the club) for 
injuries she suffered when hit by a car on a public road shortly after leaving the 
club, intoxicated. Ms Cole had been drinking with friends at the club for more than 
six hours and, at the time of the injury, had a blood alcohol level of 0.238. Three 
hours before the accident, the club refused to serve Ms Cole alcohol because of her 
level of intoxication. Half an hour before the accident, it offered Ms Cole transport 
home. The offer was refused. 

Ms Cole sued the club for damages, alleging that it had:

•  supplied her with alcohol when a reasonable licensee would have known that 
she was intoxicated; 

•   allowed her to leave the club in an unsafe condition, without proper and 
adequate assistance;

•  owed a duty to take reasonable care to protect her against the risk of physical 
injury in consequence of her excessive consumption of alcohol; and

•  breached that duty.

In support of her application, Ms Cole sought to rely on sections 44A and 67A of 
the Registered Clubs Act 1976 (NSW) (the Act). Section 44A makes it an offence 
for a registered club to sell alcohol to an intoxicated person. Section 67A requires 
a member of the police force, when asked by a registered club, to assist in turning 
out any person who is intoxicated.

At fi rst instance, the New South Wales Supreme Court found for Ms Cole. On 
appeal to the New South Wales Court of Appeal, this fi nding was overturned and 
the club released from liability. Ms Cole was granted special leave to appeal to the 
High Court. The court by a majority of 4:2 dismissed the application.

The majority of the High Court was divided on the grounds upon which to dismiss 
Ms Cole’s application. Chief Justice Gleeson and Justice Callinan rejected outright 
that the club owed Ms Cole a general duty to protect her, as a consumer, from the 
risks of injury attributable to voluntary alcohol consumption. 
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In separate judgments, their Honours found that:

•   Ms Cole made a voluntary decision to drink to excess, aware of the inherent 
risks likely to be associated with this conduct (accordingly, her act should 
be regarded as one made by a person exercising autonomy and for which she 
should carry personal responsibility at law).

•  Except for extraordinary cases, the law should not recognise a duty of care to 
protect persons from harm caused by intoxication following a deliberate and 
voluntary decision on their part to drink to excess. The imposition of such a 
duty upon suppliers of alcohol would lead to undesirable consequences, in 
particular, burdensome and impractical obligations to monitor patrons in a 
commercial setting.

•  Even if the club was bound by a duty to take reasonable care to protect Ms Cole 
from the risk of physical injury resulting from careless behaviour as a result of 
excessive consumption of alcohol, in the circumstances, it had satisfi ed that 
duty by offering Ms Cole transport home. 

Their Honours rejected that sections of the Act sought to be relied upon by Ms Cole 
added to the duty of care owed by the club. 

Justices Gummow and Hayne delivered a joint judgment relieving the club from 
liability on the grounds of causation alone. Their Honours found any breach of the 
duty allegedly owed by the club to Ms Cole was not a cause of her injuries. 
Ms Cole’s refusal of the offer for transport home meant that the club could do 
nothing more to require her to take care.

Justices Kirby and McHugh in separate judgments dissented. Justice McHugh 
found that the club had an obligation to control Ms Cole’s drinking and had failed 
to do so. Justice Kirby went further. His Honour found that the club owed Ms Cole 
a duty of care, made all the more apparent by the obvious commercial interest that 
it had in the supply of alcohol to Ms Cole.

Both Justices Kirby and McHugh were quick to reject the notion that Ms Cole, in 
drinking to excess, had acted with autonomy, especially in circumstances where the 
very commercial activity for which the club was licensed (ie the supply of alcohol) 
caused Ms Cole’s level of intoxication.

Despite the majority’s dismissal of this application, this case 
offers little guidance on the extent (and satisfaction) of the duty 
of care owed to intoxicated patrons. Apart from the judgment 
of Chief Justice Gleeson and Justice Callinan, the position taken 
by the High Court is not as favourable to clubs and hoteliers as 
that of the NSW Supreme Court. However, recent amendments 
to the Civil Liability Act 2002 in New South Wales will make 
claims by intoxicated persons more diffi cult.
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Potholes and potluck: reversing the onus of 
proof in negligence claims

Case Name:
Leichhardt Municipal Council v 
Green 

Citation:
[2004] NSWCA 139, New 
South Wales Court of Appeal per 
Santow JA, Bryson and Stein JJ 

Date of Judgment:
20 May 2004

Issues:
•   Duty of care
•   Expert evidence
•   Contributory negligence

There is often a fi ne line between speculation and actual 
evidence in the context of expert reports. In a negligence case 
that turned on the admissibility of expert evidence, the 
New South Wales Court of Appeal found that evidence that is no 
more than ‘educated speculation’ will not be enough to support 
a fi nding of liability.

Mr Green was awarded damages for personal injuries he sustained when he 
alighted from a truck and stepped into a pothole on a street in Leichhardt in 
Sydney. The trial judge found that Leichhardt Council (the council) had breached 
its duty of care by failing to warn pedestrians of the pothole and, more importantly, 
for not implementing a system to detect or repair such holes.

On appeal, two central issues emerged, namely:

•  whether the expert evidence of Mr Porman and Dr Yeaman should have been 
received into evidence; and

•  who had the onus of showing that the council had breached its duty of care.

The evidence of the experts purported to comment on how the potholes came 
about, and even purported to say that it was likely that the council performed work 
to patch them up in the past.

While the trial judge noted that he had not relied heavily on the expert evidence, he 
conceded that it had explained how the hole ‘would have come about’.

The council submitted that Mr Green had not shown that the pothole could 
reasonably be suspected to exist by the council and, in fi nding against the council, 
the trial judge had effectively reversed the onus of proof.

The Court of Appeal found that the expert reports were no more than ‘educated 
speculation’ and should have been rejected on this ground. Further, the court 
agreed that the trial judge had wrongly reversed the onus of proof by fi nding that 
the council had breached its duty of care. In this respect, the court stated that:

     the evidence had not reached anything like a prima facie case which cast an evidentiary 
onus on the Council to call evidence of its inspection system in order to show that it was 
such as there was no breach of duty.

This case illustrates the well established principle that expert 
opinions that are no more than speculation will not be received 
into evidence by the court. This decision also indicates that 
a breach of duty will not be easily found in the absence of 
concrete evidence to show that the council, or its contractor, 
did the work associated with the hazard, or failed to implement 
a proper system of inspection.
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Councils, damaged footpaths and obvious risks

Case Name:
Newcastle City Council v 
Lindsay

Citation:
[2004] NSWSC 198, New South 
Wales Court of Appeal per Giles 
JA, Tobias JA and McClellan AJA

Date of Judgment:
22 June 2004

Issues:
•   Negligence
•   Reasonable foreseeability
•   Obvious risks

Where a defective slab of pavement is in full view of a pedestrian 
keeping a reasonable lookout, even if a council is aware of the 
defect and considers it suffi ciently hazardous to justify prompt 
repair, the council will not be negligent if someone is injured 
before it is repaired. A duty of care for the safety of pedestrians 
arises only if the defect is not obvious.

Mrs Lindsay was injured when she tripped on a raised section of footpath displaced 
by the roots of a tree. The displacement was approximately 75mm high and ran the 
3.6 metre width of the footpath. The accident occurred on a sunny day and there 
was no shade on the footpath. Mrs Lindsay’s evidence was that she was watching 
where she was going but was not looking at the ground directly. Immediately before 
she fell, Mrs Lindsay saw two red-and-white pedestrian barriers in the garden 
beside the footpath, was distracted and tripped.

The barriers were placed in the garden by a Newcastle City Council employee on 
the day of the accident, in anticipation of the footpath being repaired. The council 
had fi rst become aware of the problem two days before the accident occurred. 
In response, a report was prepared and instructions given to repair the footpath. 
The work was not done immediately because of the possibility of utility services 
underneath the footpath.

At fi rst instance, Justice Sidis ruled that the council had breached its duty of care 
to Mrs Lindsay for three reasons:

•  the council was aware of the hazard at the time of Mrs Lindsay’s accident;
•  the defect was obvious; and
•  the council left the hazard unmarked and unprotected when it would have been 

simple and inexpensive to isolate.

On the issue of contributory negligence, Justice Sidis ruled that, even though 
Mrs Lindsay said she had been caring for her safety, it was clear that this accident 
would probably not have happened if she had been looking ahead. The damages 
awarded were therefore reduced by 15 per cent to $109,508.11.

Before the case was heard, the council applied for Justice Sidis to disqualify 
herself on the basis of apprehended bias. This was based on the publication of 
an article in December 2002 by Justice Sidis entitled Trilogy of Tragedy. In this 
article, her Honour referred to a ‘fi rming of approach by the Court of Appeal to 
claims against highway authorities’. The article also contained an ‘advice on 
evidence’ to assist plaintiffs in overcoming the effect of recent adverse decisions.
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Justice Sidis rejected this application, as she considered that the article did not 
suggest a leaning one way or the other on her part.

The council appealed the decision on the grounds of error in the primary judge’s 
fi nding of a breach of the duty of care, and because of a reasonable apprehension 
of bias.

On appeal, Justice Tobias delivered the leading judgment and found in favour of the 
council in relation to the duty of care, but against it in relation to the apprehension 
of bias.

With regard to the duty of care, Justice Tobias made clear from the outset that any 
duty to take reasonable care for the safety of pedestrians by warning them of, or 
protecting them from, a defect in a footpath only arises if the defect is not obvious.

As such, even though the council was aware of the defect in this case and 
considered it suffi ciently hazardous to justify prompt repair, no duty of care was 
owed. True, the presence of the barriers in the garden were a distraction to 
Mrs Lindsay; however, the duty owed by a public authority is to a person exercising 
reasonable care for their own safety. On the evidence provided by Mrs Lindsay, 
she was not exercising such care as she was not looking at the ground as she was 
walking and did not see the unconcealed defect. As for the ease with which the 
defect could have been isolated, in the view of Justice Tobias, it would have been 
necessary to block off the whole footpath, thus creating its own dangers.

Justice Giles and Justice McClellan agreed with the decision of Justice Tobias.

This decision is one of several recent judgments that help 
narrow the liability of councils for accidents involving 
pedestrians. As a consequence, it is now clear in New South 
Wales that a council’s duty to take reasonable care does not 
extend to the foreseeable risk of pedestrians tripping over 
obvious hazards, even if there is evidence that a council has 
actual knowledge of the risk. This case should be contrasted 
with Penrith City Council v Parks reported elsewhere in this 
Annual Review, (on page 146) where the defect in the footpath 
was not obvious.
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Appeal Court overturns trial judge’s rejection of 
claim for psychiatric injury

Case Name:
Arturo Della Maddalena v CSR 
Ltd & Midalco Pty Ltd

Citation:
[2004] WASCA 231, Western 
Australia Court of Appeal 
per Steytler, Templeman and 
Wheeler JJ

Date of Judgment:
13 October 2004

Issues:
•   Negligence: duty of care
•   Psychiatric injury caused by 

exposure to asbestos
•   Circumstances in which 

fi ndings of a trial judge 
about a plaintiff’s credibility 
can be reversed on appeal

A former employee of a West Australian asbestos mill appealed 
to the Full Court of the Supreme Court of Western Australia 
against a District Court ruling on a claim for loss and injury 
(including ‘psychological reaction’) owing to negligent exposure 
to asbestos dust. The decision sets a precedent for any 
plaintiff who may be able to establish psychiatric injury without 
establishing physical injury such as asbestosis. The case also 
illustrates the circumstances in which an appeal court can disturb 
a trial judge’s fi ndings about a plaintiff’s credibility and replace 
those fi ndings with the appeal court’s own fi ndings on the basis 
of an assessment of recorded evidence.

The facts
Mr Maddalena brought an action in negligence against CSR Ltd and Midalco Pty 
Ltd in the District Court of Western Australia for loss and injury caused by negligent 
exposure to asbestos fi bres, particles and dust. Mr Maddalena claimed that he 
suffered from asbestosis, pleural disease, respiratory degeneration, pain and 
breathlessness and ‘psychological reaction’ caused by his exposure to asbestos. 
The defendants denied liability.

The trial was conducted on the basis that Mr Maddalena suffered a psychiatric 
injury. This claim was based on the diagnoses of anxiety and depression made by 
psychiatrists based on Mr Maddalena’s history as he relayed it to them. The trial 
judge dismissed Mr Maddalena’s claim. The trial judge held that Mr Maddalena had 
not suffered either physical injury or psychiatric injury.

On the appeal to the Full Court, the central issue was whether the trial judge had 
erred in his assessment of the evidence so as to enable the Full Court to reverse the 
decision of the trial judge and remit the matter to him for assessment of damages.

Justice Templeman gave the leading judgment in the Full Court. Justice 
Templeman noted that the trial judge’s fi ndings that Mr Maddalena did not suffer 
from asbestosis and pleural plaques were open on the evidence and that they were 
not challenged on appeal. However, the fi nding of the trial judge in relation to 
respiratory degeneration, pain and breathlessness was challenged on appeal.

Mr Maddalena gave evidence at the trial that many of his relatives, including 
his brother, and fellow workers with whom he had been at the asbestos mine, 
had died from asbestos-related diseases. Four psychiatrists gave evidence at the 
trial. The consensus of all the psychiatrists except one, a Dr Febbo, was that 
Mr Maddalena was suffering from a psychiatric injury. Mr Maddalena’s principal 
treating psychiatrist, Professor German, described the diagnosis as one of anxiety 
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or depression, or both, to such an extent as to constitute a ‘recognisable psychiatric 
injury – of some substance.’

Justice Templeman considered all of the psychiatric reports provided for the 
purposes of the trial, as well as surveillance evidence presented at the trial, 
being video recordings made of Mr Maddalena. The trial judge had regarded the 
surveillance evidence as signifi cant. The trial judge had also found that evidence of 
the death of Mr Maddalena’s brother and the onset of symptoms of Mr Maddalena’s 
breathlessness, together with the surveillance evidence, cast some doubt on 
Mr Maddalena’s credibility. The trial judge’s assessment of these matters together 
with his assessment of the opinion of Dr Febbo, whose opinion he preferred to that 
of the other psychiatrists, led the trial judge to conclude that Mr Maddalena had 
not established that he had suffered any psychiatric injury.

Justice Templeman found that the surveillance evidence provided no basis for 
doubting Mr Maddalena’s credibility. The grounds of appeal included that the trial 
judge had erred in fact and law in making an adverse fi nding with regard to 
Mr Maddalena’s credibility. Justice Templeman considered whether the trial judge’s 
credibility fi nding should be reversed. Justice Templeman noted that if a trial 
judge’s fi nding depends on the credibility of a witness to such a substantial degree 
then that fi nding must stand unless it can be demonstrated that a trial judge has 
acted on evidence that is inconsistent with facts established by the evidence or 
which is ‘glaringly improbable’.

The trial judge’s credibility fi ndings were based almost exclusively on an analysis 
of recorded evidence being the surveillance evidence and the psychiatric evidence. 
Justice Templeman concluded on the basis of his own assessment of the evidence 
that the trial judge erred in concluding that there was any signifi cant inconsistency 
between the degree of Mr Maddalena’s claimed and actual disability. He considered 
that the trial judge misinterpreted the records of the Chest Clinic and the effect of 
Mr Maddalena’s evidence on that issue. 

Justice Templeman considered that the trial judge’s conclusion concerning 
inaccuracies in the history of Mr Maddalena was glaringly improbable. Justice 
Templeman went on to conclude that, where credibility fi ndings are based on a 
misinterpretation of the evidence, the Full Court was in as good a position as a trial 
judge to determine Mr Maddalena’s credibility for itself. 

Justice Templeman was critical of the fact that the trial judge had preferred the 
opinion of Dr Febbo, as it was not clear exactly what Dr Febbo’s opinion actually 
was. In the circumstances, Justice Templeman considered that the appropriate 
course was to set aside the trial judge’s credibility fi nding and to substitute a 
conclusion that Mr Maddalena suffered from a psychiatric injury involving anxiety 
and depression.

Justice Templeman noted that Mr Maddalena would need to prove that the 
respondents caused his psychiatric injury and that the question of causation had 
not been argued on appeal. Justice Templeman noted, however, that he did not 
think it could be said that Mr Maddalena’s injury was caused by anything other 
than his exposure to asbestos. Justice Templeman noted that Mr Maddalena’s 
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case had many similarities to another Western Australian case (Napolitano v CSR 
Ltd), a case where an ex-asbestos worker had developed a psychiatric illness as a 
result of exposure to asbestos. Further, Justice Templeman noted that Napolitano’s 
case fell within the category of pure mental trauma recognised by the High Court 
in Tame v New South Wales. Accordingly, Justice Templeman set aside the trial 
judge’s fi nding and replaced it with the fi nding that Mr Maddalena had suffered a 
psychiatric injury caused by his exposure to asbestos while in the employ of at least 
one of the respondents and that his injury was caused by negligence.

This case sets a precedent for a plaintiff to recover for 
psychiatric injury from exposure to asbestos, regardless of 
whether or not the plaintiff can establish physical injury as 
a result of exposure. It also illustrates that a trial judge’s 
credibility fi nding may be open to re-examination. However, it 
should be remembered that an appeal court will not undertake a 
fresh hearing on all evidence and will generally only proceed on 
the assessment of documentary evidence, unless exceptional 
circumstances require the presentation of fresh evidence.
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Look where you are going! Tripping, occupier’s 
liability and contributory negligence

Case Name:
Dunn v Star City Pty Limited 

Citation:
[2004] NSWCA 223, New 
South Wales Court of Appeal per 
Giles, Tobias and Bryson JJA

Date of Judgment:
9 July 2004

Issues:
•   Occupier’s liability
•   Contributory negligence

This case considers the liability of an occupier of a venue open 
to the public for patrons who trip and fall.

Ms Dunn sued Star City after she had tripped on two mats in the Sydney casino 
foyer and injured herself. The case was dismissed at fi rst instance on the basis 
that Ms Dunn, a large and heavy woman suffering from diabetes, arthritis and 
other disabilities, was ‘peculiarly susceptible to falling over and injuring herself.’ 
Moreover, Ms Dunn had failed to keep a reasonable lookout for her own safety and 
it was this failure that resulted in the accident.

Justice Tobias gave the leading judgment on appeal, with Justices Giles and Bryson 
concurring. He identifi ed two critical issues, namely whether the primary judge was 
correct in fi nding that:

•   the two mats, one overlaid on the other, were not aligned; and
•  the existence and location of the mats in question should have been obvious to 

the appellant as they:

•   were clearly visible, being on a white granite fl oor; and
•   should have been expected or anticipated, as mats on fl oors in the foyers of 

large commercial and/or recreational premises were a common occurrence 
and constituted one of the normal risks of everyday living.

Justice Tobias found that the primary judge had erred on both issues. Evidence 
supported the appellant’s contention that there were two mats aligned on top of 
each other and together they had a combined vertical thickness of 15mm. An expert 
had submitted that any height in excess of 6mm would be hazardous to pedestrians. 

The question of whether or not Ms Dunn was taking reasonable care for her own 
safety depends on the nature of the place where she happened to be. In Justice 
Tobias’ opinion,

     the nature of the foyer and, in particular the fl oor upon which the appellant entered, was 
not such as to justify a fi nding that she had failed to take reasonable care for her own 
safety because, at the critical moment, she was not looking at the fl oor immediately in 
front of her. The nature of that surface was such that it would not be reasonable for her 
to have either expected or anticipated that relatively small rectangular mats up to 15mm 
thick would be obstructing her path of travel.

Justice Tobias found that Ms Dunn’s trip and fall was not a result of her ‘own 
careless disregard for the normal risks of everyday living.’ In actual fact, there 
was video evidence to the contrary, that of a patron tripping on the same two mats 
shortly after the fi rst incident involving the appellant. On this basis, Justice Tobias 
concluded that the magnitude of the risk to a casino patron tripping on the mats 
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was real, occurrence of injury was not unlikely and the consequences were not 
trivial, given that serious injury could result.

Applying similar reasoning, Justice Tobias found that the appellant was not liable 
for contributory negligence.

This decision may be contrasted with the cases involving 
councils and footpaths reported elsewhere in this Review. While 
the courts require plaintiffs to expect unevenness in footpaths, 
where an occupier of premises places an obstacle in a position 
that poses a signifi cant risk to patrons of tripping and falling, 
the occupier will be liable where that risk materialises.
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CIVIL LIABILITY

Awards for future economic loss in personal 
injury cases may be reduced to take account of 
supervening events

Case name:
Kmart Australia Limited v 
McCann

Citation:
[2004] NSWCA 283, 
New South Wales Court of 
Appeal per Handley & Ipp JJA, 
Pearlman AJA

Date of Judgment:
25 August 2004

Issues:
•   Personal injuries
•   Future economic loss
•   Assessment of damages 

under section 13 Civil 
Liability Act 2002 (NSW)

What happens if a person injured through somebody else’s 
tortious actions later has that injury subsumed or rendered of no 
effect, as a result of subsequent supervening events unrelated to 
the original tortious act? The New South Wales Court of Appeal 
found that the tortfeasor in this case would not be required to 
compensate the claimant for injuries caused by a supervening 
and naturally arising event, contrary to the position of the trial 
judge. Further, it ruled that no percentage adjustment under 
section 13(2) of the Civil Liability Act 2002 (NSW) (the Act) is 
required where a broad ‘buffer’ approach is taken on damages 
awarded for future economic loss.

Mr McCann (the original claimant) was injured on 3 June 1999 in one of Kmart’s 
supermarkets when an item fell from a shelf onto his head and shoulder. Kmart 
admitted liability and the trial judge assessed the plaintiff’s damages at more than 
$238,000. A portion of the damages award was disputed on appeal by Kmart: 
specifi cally, damages for past economic loss, future economic loss and future 
medical expenses. Following the injury, Mr McCann suffered a stress attack that 
was found to be completely unrelated. The stress attack thus formed a supervening, 
unrelated event and the trial judge factored in the effect of this when awarding 
damages.

While the Court of Appeal was not able to disturb the trial judge’s award of damages 
in relation to future medical expenses, it considered that the trial judge had erred 
in awarding damages for past economic loss and future economic loss. To assess 
these damages, both the trial judge and the Court of Appeal divided Mr McCann’s 
claim for economic loss into three distinct periods: fi rst, the period from the date of 
the accident to the date of the supervening stress attack; secondly, from the date 
of the stress attack until the date Mr McCann resumed full-time work; and thirdly, 
from the date Mr McCann resumed full-time work onwards.

In relation to the fi rst period, the Court of Appeal did not disturb the trial judge’s 
assessment of damages. In relation to the second period, the trial judge had 
awarded damages for an inability of Mr McCann to earn income, even though 
this inability (which was slight on the medical evidence) had been subsumed, or 
overcome, by the unrelated supervening illness.

The Court of Appeal relied on Jobling v Associated Dairies Limited, a House of 
Lord’s decision where it was held that in assessing damages in the case of personal 
injury a court should take into account a supervening factor. This was distinguished 
from the well recognised principle that where a supervening unrelated event was 
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also the result of tortious action, the supervening event and loss arising from it may 
also be attributable to the original tort in evaluating damages.

The Court of Appeal found that where the unrelated supervening event was a 
result of a naturally arising or occurring event, damages awarded to a claimant 
should be reduced accordingly. In this case, the Court of Appeal awarded no 
damages for economic loss for the second period because the claimant’s inability 
to work was caused by the unrelated supervening event, not by the original tortious 
action of Kmart.

In relation to the third period, the Court of Appeal found that the trial judge had 
erred in calculating damages for future economic loss. In reassessing damages 
relating to future economic loss, the Court of Appeal was guided by argument 
from both parties about the application of s13 of the Act and relied on its earlier 
decision in Penrith City Council v Parks, where it held that where future economic 
loss is diffi cult to determine, a ‘buffer’ should be awarded as part of a broad 
approach to fulfi l the requirements of s13(1) of the Act. Consistent with this 
approach, damages awarded for future economic loss were reduced from more than 
$132,000 to $30,000 without percentage adjustment (as required under s13(2) of 
the Act. 

The case confi rms that unrelated supervening events, if 
naturally arising and not the result of other tortious actions, 
will be factored into an award of damages for future economic 
loss. The Court of Appeal also affi rmed its previous decision 
in relation to the appropriateness of awarding a ‘buffer’ fi gure 
for future economic loss in situations where determining future 
economic loss is diffi cult and application of s13 of the Act 
is required.
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CIVIL LIABILITY

Future economic loss can include a ‘buffer’ for 
anticipated disadvantage

Case Name: 
Penrith City Council v Parks 

Citation: 
[2004] NSWCA 201, New South 
Wales Court of Appeal per Giles 
JA, Cripps AJA and McClellan 
AJA

Date of Judgment: 
21 June 2004

Issues:
•   Personal injuries
•   Future economic loss
•   Assessment of damages 

under s13 of the Civil 
Liability Act 2002 (NSW)

The New South Wales Court of Appeal held that the statutory 
formula for assessing damages for future economic loss under 
the Civil Liability Act 2002 (NSW) (the Act) allows a court to grant 
a modest ‘buffer’ for anticipated disadvantage in circumstances 
where the plaintiff is nevertheless able to continue working in 
their former job.

Section 13 of the Act provides that a court cannot award damages for future 
economic loss unless the assumptions on which the award is based ‘accord with the 
claimant’s most likely future circumstances but for the injury’ (subsection(1)). Also, 
where the court determines the amount of any such award, it is required to adjust 
the damages ‘by reference to the percentage possibility that the events might have 
occurred but for the injury’ (subsection (2)).

In 2002, May Parks tripped and fell on a concrete footpath that Penrith City 
Council was responsible to maintain. Ms Parks injured her right hand and 
underwent medical treatment including a surgical procedure. Ms Parks was off 
work for about 14 weeks but able to return to her former job. At trial, Ms Parks was 
awarded $76,530, as well as an order for her costs on an indemnity basis.

The Court of Appeal upheld the council’s liability, holding that the way in which it 
repaired the footpath had created a hazard that was not identifi able by a pedestrian 
exercising reasonable care for his or her own safety. The court differentiated this 
case from the ordinary principle that a council will not be liable for a slightly 
uneven footpath in its natural condition. In this case, one of the concrete slabs 
forming part of the footpath was left loose following council repairs. This evidence 
was to the effect that the slab moved when the plaintiff stepped on it, causing 
her to trip and fall. The defect was of such nature that it was not obvious to a 
pedestrian even when keeping a proper lookout.

The Court of Appeal reduced the award to Ms Parks for non-economic loss from 
$51,000 to $3,500. Section 16 of the Act provides that no award for non-
economic loss can be made unless the severity for non-economic loss is at least 
15 per cent of a ‘most extreme case’. At trial, Ms Parks’ injury was assessed as 
28 per cent of a most extreme case. On appeal, this assessment was reduced to 
15 per cent of a most extreme case, which equated to a maximum award 
of damages of $3,500. The Court of Appeal observed that many different 
circumstances can constitute a ‘most extreme case’ and it depends on the effect of 
the injury on the individual rather than the category of injury itself. 

The Court of Appeal upheld the award of $15,000 for future economic loss and 
a further $2,000 for future medical treatment. The award was made on the basis 
that although Ms Parks could return to her former employment, she might be 
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disadvantaged because of the injury. The award of $15,000 was described as a 
‘buffer’ to compensate for any disadvantage.

The Court of Appeal examined the requirements of s13 of the Act and held 
that s13(1) required the court fi rst to determine the claimant’s likely future 
circumstances and that s13(2) required the court to identify the pre-injury 
percentage possibility of those events occurring. Following this case, there is 
divergent authority on whether s13(2) requires the court to make a discount of 
15 per cent for ‘vicissitudes’ or, alternatively, to make an assessment based on an 
85 per cent chance that the ‘likely future circumstances’ assessed under s13(1) 
would have come about but for the injury. Justice Giles thought that there was no 
material difference between these assessments.

The Court of Appeal held that, provided the court goes through these two stages 
of inquiry, the compensation awarded for future economic loss is not otherwise 
confi ned. Nothing in s13 precluded the court awarding a modest amount as a 
‘buffer’ for likely anticipated disadvantage in circumstances where the plaintiff 
could nevertheless maintain previous employment. The sum of $15,000 was 
deemed to be appropriate.

This case adds to the body of law that shows how the courts 
are interpreting the Act, which was introduced to confi ne 
awards for personal injury damages. This case shows that the 
statutory formula for assessing future economic loss does not 
prevent a court from awarding a modest sum as a ‘buffer’ to 
compensate a plaintiff from the likelihood of disadvantage 
caused by their injury in circumstances where the injury 
does not prevent the plaintiff returning to his or her former 
employment. The decision also illustrates the kind of defects in 
footpaths that will expose councils to liability.
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CIVIL LIABILITY

Assessing damages for future economic loss 
under the NSW Civil Liability Act

Case Name:
Macarthur Districts Motor 
Cycle Sportsmen Inc & Ors v 
Ardizzone

Citation:
[2004] NSWCA 145, New 
South Wales Court of Appeal 
per Hodgson JA, Bryson JA and 
Stein AJA

Date of Judgment:
20 May 2004

Issues:

•  Standard of care
•  Causation
•  Section 13 Civil Liability 

Act 2002 (NSW)

The New South Wales Court of Appeal remarks on the 
assessment of damages for future economic loss under the Civil 
Liability Act 2002 (NSW) (the Act).

At fi rst instance, the respondent was awarded damages for economic loss resulting 
from injuries suffered during a motor-cross race organised by the defendants. At the 
time of the accident, the respondent was 12 years old. The respondent was severely 
injured after falling over a jump and being struck by a following rider.

The defendants appealed on three grounds:

•  the standard of care applied;
•  the fi nding of causation; and
•  the assessment of damages.

Justice Bryson delivered the main judgment, with which Justices Hodgson and 
Stein agreed.

The Court of Appeal rejected the appellants’ arguments regarding the applicable 
standard of care, fi nding that there was a clear risk of injury to the respondent and 
that the appellants’ duty extended to providing a suffi cient number of marshals to 
ensure that the entire track was under observation.

The Court of Appeal further held that the fact that there was a signifi cant interval 
between the respondent’s fall and the following collision indicated that a marshal 
would have had an opportunity to intervene and prevent the collision. Accordingly, 
the appellants’ submissions regarding causation were rejected.

The appellants also claimed that the trial judge did not comply with section 13 of 
the Act in the assessment of damages.

Section 13 of the Act provides that:

•   The claimant for an award of damages must establish that the assumptions 
about future earning capacity or other events on which the award is to be based 
accord with the claimant’s most likely future circumstances, but for the injury.

•  The court must make an adjustment to refl ect the possibility that the events 
might have occurred but for the injury.

•  The court must state the assumptions upon which an award is based, and the 
relevant percentage by which damages are adjusted.

The trial judge referred to the respondent’s restricted earning capacity resulting 
from his reduced ability to perform heavy work, the restriction in his ability to 



151

undertake two jobs, including a manual job, and the likelihood that the respondent 
will develop osteoarthritic problems.

The trial judge deducted 20 per cent by way of vicissitudes, taking into account 
that other injuries also impact on the respondent’s earning capacity.

Justice Bryson noted that the imprecision in the trial judge’s reasons for the 
damages award refl ected the nature of the case, particularly given that the 
respondent was injured as a minor. He held that the trial judge had complied with 
the requirements of the legislation.

In a separate judgment on this point, Justice Hodgson found that s13(1) and 
s13(3) of the Act refer to the respondent’s future economic situation but for the 
injury, compared with the position resulting from the injury. Further, that the 
provisions make allowance for a deduction for vicissitudes.

Justice Hodgson recognised some diffi culties with the operation of s13 of the Act 
being:

•  it does not allow for an award to be increased on the basis that a plaintiff’s 
future earning capacity could have been much greater;

•   the wording of s13(2) of the Act does not refl ect the purpose of the provision, 
which is to provide for the usual vicissitudes; and

•  it may not allow for ‘buffer’ awards, for the chance that the plaintiff will be 
disadvantaged in the future because of the injury.

Justice Hodgson found that the trial judge’s assessment was in accordance with 
s13 of the Act and suggested that Parliament should review the wording of the 
provision.

The appeal was dismissed.

This case indicates that a plaintiff’s knowledge of a foreseeable 
risk of injury is not relevant to the question of whether the 
defendant has complied with the applicable duty of care. 
Further, if the injury could have been avoided by complying with 
the relevant standard of care, causation will be established.

Finally, in assessing damages for future economic loss in 
accordance with the Act, a court need only be as precise as the 
nature and evidence of the claim allows. The New South Wales 
Court of Appeal has identifi ed some practical diffi culties with 
the application of the legislation.
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CIVIL LIABILITY

Mediation of civil proceedings: in what 
circumstances will the court make a compulsory 
order for mediation?

Case Name:
Azmin Firoz Daya v CNA 
Reinsurance Co Ltd & Ors

Citation: 
[2004] NSWSC 795, New 
South Wales Supreme Court 
per Einstein J 

Date of Judgment:
27 August 2004

Issues:
•   Section 110K Supreme 

Court Act 1970 (NSW)
•   Compulsory order for 

mediation

Should the court make a compulsory order for mediation in 
commercial proceedings? The Supreme Court of New South 
Wales considers the overriding purpose of the Supreme Court 
Rules and discusses the benefi ts of requiring parties to hear 
one another’s viewpoint. After reviewing the specifi c facts of 
the case, the court ordered the parties to attend compulsory 
mediation despite the defendants being opposed to such an 
order.

This case involved a motion brought by the plaintiff for an order under section 
110K of the Supreme Court Act 1970 (NSW) (the Act) that the present 
proceedings be referred to mediation and that the mediation occur concurrently 
with a mediation ordered in a related Supreme Court proceeding (the related 
proceeding). Section 110K of the Act provides that the court may, by order, refer 
a matter for mediation with, or without, consent of the parties to the proceedings 
concerned.

The plaintiff in this case was a defendant in the related proceedings. The present 
case involved a claim by the plaintiff against the defendants for indemnity arising 
out of the claim made against him in the related proceedings. All of the defendants 
were insurers. Serious allegations of misconduct were alleged by both the plaintiff 
and the defendants.

The defendants objected to attending mediation on a number of grounds, including 
that the proceedings had just been commenced, there had been no discovery, and 
no opportunity had arisen for the administration of interrogatories. The defendants 
also focused on the fact that this was a commercial dispute. They argued that the 
defendants, as insurers, were sophisticated commercial persons who had carefully 
considered their position and that if the plaintiff felt he had further points for 
consideration he could communicate them to the insureds without attending 
mediation. The defendants further argued that it would be an unusual result for the 
court to order mediation against the will of one of the parties where such serious 
allegations were made on both sides.

In determining whether this was an appropriate case for the court to exercise 
its jurisdiction to make the compulsory order for mediation, Justice Einstein 
observed that the overall objective of the Supreme Court Rules was the ‘just, 
quick and cheap resolution of the real issues in civil proceedings’. After reviewing 
the authorities, he stated that the court’s role is to look at the overall situation in 
perspective and consider the fact that the process of mediation, even in major 
commercial litigation, may lead to quite unexpected results. He further noted that, 
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in certain circumstances, compulsory mediation will cause the major players to 
have to listen to one another, which may lead to a successful outcome.

In this case, Justice Einstein considered it appropriate to make a compulsory order 
for mediation and ordered that the mediation take place at the same time as the 
mediation scheduled in the related proceedings. In reaching this decision, he took 
into account the following factors: 

•   The defendants, although not parties to the other proceedings, had been aware 
of the plaintiff’s claim before the initiation of the related proceedings.

•  The proceedings before the court were inextricably linked to the related 
proceedings, as the plaintiff’s action for indemnity arose out of allegations made 
in the proceedings.

•  The insurers had been aware of the mediation in the related proceedings for 
many months.

•  The defendants would suffer no prejudice if they were ordered to mediate this 
claim at the same time as the mediation in the related proceedings, as they 
had to attend that in any event because they were funding the defence of other 
defendants.

•  Although no discovery had taken place, it was clear that the parties were fully 
aware of their respective positions and the defendants had access to information 
regarding the related proceedings, including the defence of the plaintiff in its 
capacity as defendant, and access to the discovery in the related proceedings.

This case confi rms that, in appropriate circumstances, the 
court will make a compulsory order for mediation in commercial 
proceedings, despite the objection of one or more party. In 
deciding whether to grant such an order, the court is likely to be 
infl uenced by the specifi c facts of the case, including whether 
documents have been exchanged, discovery has taken place, 
and whether either party would be prejudiced by attending at 
mediation.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Review of the Insurance Contracts Act 1984 
(except section 54)

Background
In September 2003, the Commonwealth Department of the Treasury commissioned 
a review of the Insurance Contracts Act 1984 (ICA), headed by Nancy Milne and 
Alan Cameron AM (the Review Panel) (see page 143 of Allens Arthur Robinson’s 
Annual Review of Insurance & Reinsurance Law 2003). The Review Panel’s 
assignment was initially to review the operation of section 54 (as discussed 
elsewhere in this Annual Review) and then to consider the remaining provisions 
of the ICA.

On 5 January 2005, the Federal Government tabled in Parliament the Review 
Panel’s Final Report dated June 2004 (the Final Report), which examines the 
provisions of the ICA other than s54. The Review Panel stated that it considered 
that the ICA is generally operating satisfactorily and to the benefi t of both insurers 
and insureds. The Review Panel included a total of 38 separate recommendations. 
A list of each of the recommendations is set out at the end of this section. While 
recommending that a number of amendments be made to the legislation and 
regulations, the Review Panel agreed that only minor modifi cations to the ICA 
are necessary. The government intends to prepare a draft Bill to address the 
Final Report’s ‘main recommendations’ together with the amendments that the 
Review Panel suggested be made to s54. The draft Bill will be released for public 
comment before its introduction but this had not been done at the time of going 
to print.

The recommendations made by the Review Panel in the Final Report are 
discussed below.

Scope and application of the ICA
(a) General conduct of insurers – current position

Matters concerning the conduct of insurers, such as claims handling, are dealt with 
by the General Insurance Code of Practice, which is overseen by the Australian 
Securities & Investments Commission (ASIC). ASIC can gather information from 
insurers about the way they conduct business and bring a representative action 
against an insurer under s55, but only for insurance contracts entered into. Neither 
the ICA nor the regulations directly regulate an insurer’s conduct beyond the extent 
to which it relates to individual insurance contracts.

Recommendations

The Review Panel considers that issues related to claims handling practices 
should, at least at the fi rst instance, be dealt with through industry codes. 
Accordingly, it recommended that industry bodies should develop best practice 
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guidelines concerning claims handling by insurers and that these guidelines should 
be included in the industry codes.

Further, the Review Panel recommended that it should be made clear that 
an insurer who breaches the duty of utmost good faith implied into insurance 
contracts by s13 of the ICA (for example, by causing unreasonable delay in 
admitting liability and paying a claim) also breaches the ICA (although the breach 
would not be an offence and would not attract a penalty). In such circumstances, 
ASIC would have the power to commence a representative action.

(b) Section 9: application of the ICA to bundled policies, including compulsory  
 statutory insurance cover – current position

Subsection 9(1) specifi es the types of contracts to which the ICA does not apply. 
Subsection 9(1)(e) relevantly provides that the ICA does not apply to contracts 
entered into, or proposed to be entered into, for the purposes of a law that relates 
to workers’ compensation. In Moltoni Corporation Pty Limited v QBE ,1 the High 
Court held that subsection 9(1)(e) operated to exclude the operation of the ICA 
from a contract to the extent that it provided protection from liability under a 
workers’ compensation statute; but held that the ICA applied to the contract to the 
extent that it provided insurance against the employer’s liability to an employee at 
common law.

The Review Panel noted submissions that Moltoni commonly creates diffi culties for 
workers’ compensation cover bundled together with cover for employer’s liability at 
common law (but not other forms of bundled cover).

Recommendations

In light of the above, the Review Panel recommended that subsection 9(1)(e) be 
amended so that insurance contracts entered into for the purposes of workers’ 
compensation legislation are excluded from the operation of the ICA in their 
entirety, even if the contracts also contain cover for employers’ common law 
liability to pay damages to workers for employment-related personal injury. 

In other cases of bundled insurance contracts, the Review Panel recommended 
that the exceptions in subsection 9(1) should apply to each aspect of the bundled 
cover as if they were included in separate insurance contracts (that is, the 
contracts are to be treated as if they were ‘unbundled’).

(c) Interface with the Marine Insurance Act 1909 – current position

The ICA does not apply to insurance contracts covered by the Marine Insurance Act 
1909 (Cth) (the MIA). However, s9A of the ICA brings marine insurance contracts 
relating to pleasure craft within the ICA’s scope. Accordingly, the sole area of non-
commercial insurance covered by the MIA is the insurance of personal effects or 
non-commercial goods carried by sea.

1 (2001) 205 CLR 149.
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Recommendation

The Review Panel recommended that the ICA and the MIA be amended so that the 
ICA covers insurance of the water transportation of domestic or household goods. A 
consequence of this change may be that this type of insurance would be caught by 
the ‘retail client’ provisions in the Corporations Act 2001 (Cth) (the CA), resulting 
in the imposition of all of the retail client requirements on providers of this type of 
insurance (including disclosure under the Financial Services Reform Act 2001).2 
In light of these additional obligations being imposed, the Review Panel suggested 
that a transitional period may be required to allow insurers time to adjust to this 
change.

(d) Section 8: application of the ICA to direct offshore foreign insurers – current  
 position

Section 8 provides that the ICA extends to insurance contracts the proper law of 
which is, or would be, without an express provision to the contrary, the law of an 
Australian State or Territory. 

Accordingly, insurance contracts issued by direct offshore foreign insurers may 
be caught by the ICA depending upon what is the ‘proper law’ of the particular 
contract. However, determining what is the ‘proper law’ of the contract may 
involve the application of private international law, which in turn may give rise to 
uncertainty and complex and protracted litigation. For example, in Akai Pty Ltd v 
People’s Insurance Co Ltd ,3 a dispute over what was the proper law of an insurance 
contract resulted in litigation in three legal systems: Australia (including an appeal 
to the High Court of Australia); Singapore; and England. Ultimately, the parties 
settled their dispute.

Recommendations

The Review Panel recommended that s8 of the ICA should be amended to make 
it clear that it applies to all contracts issued by direct offshore foreign insurers to 
Australian insureds for Australian risks. 

The Review Panel commented that this approach is likely to be helpful, particularly 
in circumstances where a foreign court is called upon to determine questions of the 
ICA’s applicability. However, a foreign court may or may not apply the requirements 
of the ICA in relation to the contract of insurance. 

Defi nitions and procedural provisions
(a) Communication methods – current position

Certain sections of the ICA provide that communications must be in writing and 
most of these provisions impose obligations on the insurer to advise the insured of 
certain matters in writing, often within set time limits (for example, s22 requires 
the insurer to inform the insured of the duty of disclosure). Section 69 allows 

2 Subsection 761G of the Corporations Act provides that certain general insurance products are provided to a person as a ‘retail 

client’, including personal and domestic property insurance. Regulation 7.1.17 of the Corporations Regulations 2001 provides that 

personal and domestic property insurance does not include insurance to which the Marine Insurance Act applies.

3 (1996) 188 CLR 418.
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some information to be communicated orally provided it is later given in writing. 
Section 77 provides that notices and other documents must be given personally 
or by post. There are no provisions allowing for electronic communication of 
information.

Recommendations

The Review Panel recommended:

•  that the ICA and other Acts and regulations be amended so that 
communications under the ICA may be made electronically; and

•  that such electronic communications should be subject to the Electronic 
Transactions Act 1999 (Cth) and appropriate safeguards including:
•   clarity;
•   consent to receipt of information in electronic form and nomination by the 

recipient of an information system for that purpose;
•   the ability to print and retain communications; and
•   certainty of time and place of origin and receipt.

Additionally, the Review Panel recommended that there should be a facility to 
provide, in regulations, which specifi c types of notices or documents required 
under the ICA must be communicated by traditional means in addition to, or 
instead of, electronic means.

(b) Section 69: giving information orally – current position

Subsection 69(1) provides that, where it is not reasonably practicable to give 
written information on a contract before a contract is entered into, an insurer may 
comply with ICA disclosure obligations by giving information:

•  orally prior to entering into the contract; and
•  in writing within 14 days of the date on which the contract was entered into.

Where it is not reasonably practicable to give the information in writing or orally 
before entering into the insurance contract, subsection 69(2) provides that an 
insurer may comply with the ICA disclosure obligations by giving information to the 
insured in writing within 14 days from the date the contract is entered into.

Similar provisions in the CA for giving disclosure documents (such as fi nancial 
services guides and product disclosure statements) provide that the provision of 
oral information only satisfi es the disclosure obligations if:

•   the client instructs that he or she needs a fi nancial service either immediately 
or within a fi xed time period; and

•  it is not reasonably practicable for the information to be provided in writing 
within the available time. 

The time for providing the written information under the CA is fi ve days.
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Recommendations

The Review Panel recommended that provisions in the ICA permitting alternatives 
to direct written communication between insurers and insureds be harmonised, to 
the extent reasonably practicable, with equivalent provisions of the CA. The Review 
Panel also suggested that further consideration and consultation concerning 
the details of harmonisation of the ICA and functionally similar CA provisions is 
necessary, including consideration of the suggestion that subsection 69(2) be 
limited in application to interim contracts or situations where there is a statutory 
cooling-off period or similar contractual cooling-off period. The Review Panel 
expressed reservations about the adequacy of the fi ve-day period for providing 
written documentation, as provided for by s69 of the CA.

In relation to the prescribed form of words provided for in regulations4 that can 
be used when orally informing the insured of the general nature and effect of the 
duty of disclosure about certain ‘eligible contracts of insurance’, the Review Panel 
recommended that these apply to oral disclosures in relation to all insurance 
contracts (and not just eligible insurance contracts, as is currently the case under 
the ICA).

Power of ASIC to intervene in proceedings arising under 
the ICA – current position
ASIC has responsibility for administering the ICA. However, currently it has no 
right under the ICA, unlike the position under other industry-specifi c legislation, 
to intervene in proceedings related to the ICA. Accordingly, its right to appear in 
matters arising under the ICA and raise issues in addition to those raised by the 
parties to the proceedings, is at the court’s discretion.

Recommendation

In light of the above, the Review Panel recommended that the ICA be amended 
to give ASIC a statutory right to intervene in any proceedings relating to matters 
arising under the ICA. 

Disclosure and misrepresentations
(a) Sections 21 and 21A: duty of disclosure – current position

Sections 21 and 21A are the main provisions dealing with the insured’s duty of 
disclosure.

Section 21 imposes a duty on the insured to disclose every matter that is known to 
the insured:

     being a matter that the insured knows to be a matter relevant to the decision of the 
insurer whether to accept the risk and, if so, on what terms, or a reasonable person in the 
circumstances could be expected to know to be a matter so relevant. 

This is somewhat narrower than the common law test of materiality, and involves 
a ‘mixed subjective/objective test’. The duty of disclosure under s21 applies 
whenever an insured enters into a contract of insurance. Under s11(9), this 
includes when an insurance contract is renewed, varied or extended.

4 Subregulation 3(2) and Schedule 2 of the Insurance Contracts Regulations 1985.
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Section 21A requires the insurer to provide the insured with specifi c questions that 
are relevant to it in making the decision whether to accept the risk, thereby giving 
some assistance to the insured in fulfi lling its disclosure obligations. However, it 
only applies to ‘eligible contracts of insurance’, these being contracts of insurance 
for new business covering, inter alia, motor vehicles, home contents and travel 
insurance.5 Further, s21A does not apply to renewals.6

Recommendations

In the Review Panel’s view, s21 puts an unreasonable burden on insureds in that 
they are expected to know what the insurer regards as relevant, particularly in 
relation to personal lines insurance.

However, this concern appears to overstate the requirements of the test in s21 
(set out above). The test is what a reasonable person in the circumstances could 
be expected to know. This does not mean that unexpected requirements in 
underwriting guidelines are required to be known by an insured or a prospective 
insured.

Nevertheless, the Review Panel recommended that s21 should be amended to 
include the following non-exclusive factors that can be taken into account when 
determining the application of the duty of disclosure. 

•   the nature and extent of the cover provided by the contract of insurance;
•  the class of persons who would ordinarily be expected to apply for cover of that 

type; and
•  the circumstances in which the contract of insurance is entered into, including 

the nature and extent of any questions asked by the insurer.

It is questionable whether these additional criteria remove or add uncertainty to 
the disclosure test.

In relation to s21A, the Review Panel recommended that the section be amended 
so that:

•   subsection 21A(4)(b) be repealed; and
•  it applies on renewals.

If s21A(4)(b) is repealed, an insurer will not be able to ask a potential insured any 
general ‘catch-all’ type questions. This is likely to cause diffi culties for insurers in 
that:

•   insurers may need to increase the number of specifi c questions they ask; and
•  insurers will need to consider how to draft specifi c questions to capture all 

potential exceptional circumstances.

The application of s21A to renewals is likely to result in substantial changes 
to insurer procedures and practices in effecting renewals. Section 21A was 
originally intended not to apply to renewals because of the signifi cant diffi culties 

5 Regulation 2B of the Insurance Contracts Regulation 1985.

6 Subsection 21A(1) of the ICA.
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perceived in relation to its implementation. The Review Panel has suggested that a 
transitional period be allowed so that insurers may incorporate changes into usual 
business practice over time.

The Review Panel also recommended that the ICA be amended so that the insurer 
must provide to the insured, at the time when the insurance policy is issued, a 
reminder that the duty of disclosure obligations continue until the time the policy 
is entered into. The recommendation was made to address the stated concern 
made in some submissions that many insureds are unaware that the duty of 
disclosure obligations continue in the period between the making of the application 
until the insurance contract is formally entered into.

(b) Section 25: misrepresentation by life insured – current position

Section 25 provides that where a misrepresentation is made before a contract 
for life insurance is entered into, the misrepresentation is deemed to be made by 
the insured. The effect of s25 is that statements made by the life insured will be 
treated as misrepresentations (and not warranties) by the insured.

Recommendation

The Review Panel recommends that s25 should be expanded to include a non-
disclosure by the life insured and that s22 should be amended to require the 
insurer to give the life insured notice of the duty of disclosure. 

Standard cover
(a) Sections 35 and 37: disclosure of terms differing from standard terms
 – current position

Section 35 requires an insurer to ‘clearly inform’ an insured, before a contract is 
entered into, of any terms of the insurance contract that differ from the standard 
terms of the prescribed contract. This provision only applies to ‘prescribed 
contracts’, namely motor vehicle insurance, home building insurance, home 
contents insurance, sickness and accident insurance, consumer credit insurance 
and travel insurance.7 If the insurer does not clearly disclose the non-standard 
terms before the policy is entered into, then the terms of the standard cover will 
prevail.

Section 37 of the ICA applies more generally to require an insurer to clearly inform 
the insured, before the insured enters into the contract (not being a prescribed 
contract), of any unusual policy terms. Unless the insurer does so, the unusual 
terms become void. 

In Hams v CGU Insurance Ltd ,8 Justice Einstein held that the requirement to 
‘clearly inform’ of unusual policy terms could be met by providing the insured 
with a copy of the policy wording. However, Justice Einstein recognised that there 
may be special circumstances in which the complexity of, or confusions within, 
the policy wording prevent this from being effective and clear disclosure within 
the meaning of s37. This approach was followed recently by the Northern Territory 

7 Part II of the Insurance Contracts Regulations 1985 (as amended).

8 (2002) 12 ANZ Insurance Cases 61-525.
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Supreme Court of Appeal in Marsh v CGU.9 In the Marsh case, the court found 
that an insured had been ‘clearly informed’ that there was no cover for fl ood 
under the policy in question because the insured had been provided with a copy 
of the policy wording. In that particular case, the policy wording contained a fl ood 
exclusion in clear and unambiguous language and was in a manner that a person of 
average intelligence and education was likely to have little diffi culty in fi nding and 
understanding.

Recommendations

The Review Panel recommended that the clarity test of ‘clearly inform’ in s35 and 
s37 should be replaced by a requirement that the information be presented in a 
‘clear, concise and effective manner’.

The Review Panel considers that the additional requirement of ‘concise’ disclosure 
will simplify disclosure documents and greatly enhance the readability of non-
standard and unusual policy terms. This will bring the standard of disclosure under 
the ICA into line with the standard of disclosure required under the FSR regime.

It is unclear whether and, if so, in what circumstances, provision of policy terms 
alone to the insured will satisfy these proposed requirements. Notably, the Review 
Panel rejected the suggestion that an insurer must provide a separate document 
clearly identifying any unusual policy terms to satisfy the requirement, although it 
stated that this proposed solution may assist consumers.

Further, the Review Panel rejected suggestions that s35 be removed and s37 be 
expanded to encompass ‘prescribed contracts’. The Review Panel considered that 
the remedy available to insureds for non-disclosure under s35 (namely, the ability 
to rely upon standard cover as provided by the regulations) is clearly a better 
remedy for consumers than that provided by s37 (that is, that the unusual terms 
are rendered void). 

Finally, the Review Panel recommended that the standard cover regulations be 
modernised where necessary after a consultative process.

(b) Sections 35 and 37: standard cover and the Financial Services Reform Act  
 2001 – current position

Under the FSR reforms to the CA, which took full effect on 11 March 2004, 
specifi c disclosure requirements apply to some insurance products. This disclosure 
regime applies where the product is sold to a ‘retail client’ as defi ned under s761G 
of the CA. In particular, a product disclosure statement (PDS) is required and must 
contain ‘information about any other signifi cant characteristics or features of the 
product or of the rights, terms, conditions and obligations attaching to the product’ 
(s1013D(1)(f) of the CA). 

Recommendations

The Review Panel recommended that s35 and s37 should be amended so that the 
PDS is specifi ed as one of the documents through which disclosure of non-standard 
and unusual policy terms can occur. The Review Panel noted that such disclosure 

9  [2004] NTCA p 1.
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would need to satisfy both the requirements of the standard cover regime under the 
ICA and the requirements of the PDS regime.

In addition, the Review Panel recommended that consideration should also be given 
to the need for regulations under the CA that would clarify:

•   that a PDS may include information that satisfi es the disclosure requirements of 
the standard cover provisions of the ICA; and

•  that where an insurer fails to fulfi l its standard cover disclosure obligations 
through the provision of a PDS, then the insured may rely upon remedies 
available under the ICA, as well as remedies of the CA. 

Remedies of insured
(a) Section 14: reliance on contractual terms – current position

Section 14 provides that a party may not rely on a contractual term if to do so 
would be to fail to act with utmost good faith.

Recommendation

The Review Panel recommended that s14 be amended so that it applies to 
provisions that are implied or imposed by the ICA, whether by way of implied terms 
of the contract or by the operation of law. For example, an expanded s14 could 
provide relief where an insurer has failed to provide notice to the insured under 
subsection 40(2).

(b) Section 57: interest on delayed payment

The Review Panel recommended that the interest rate used in the formula to 
calculate the interest payable under s57 by an insurer who has unreasonably 
withheld payment of money to a person under a contract of insurance (currently 
calculated under a formula that is based on three per cent above the Treasury 
10-year bond rate) be increased to fi ve per cent above the 10-year Treasury bond 
yield to provide an incentive for insurers to fi nalise claims.

Remedies of the insurer
(a) Sections 28 and 29: breach of the duty of disclosure by the insured:   
 life insurance – current position

Section 28 provides that, where there has been non-disclosure or a 
misrepresentation by the insured in relation to a contract of general insurance, the 
insurer is entitled to avoid the insurance contract where there has been fraud. In 
the absence of fraud, subsection 28(3) allows the insurer to reduce its liability to 
the amount that would restore its position had no failure occurred.

Section 29 provides for the remedies available to an insurer under a contract of 
life insurance where there has been non-disclosure or misrepresentation by the 
insured. A contract of life insurance includes a contract of insurance that provides 
for the payment of money on the death of a person, a contract that constitutes 
an investment account contract and one that constitutes an investment-linked 
contract.10

10 Section 11(1) of the ICA provides that a ‘contract of life insurance’ means ‘a contract that constitutes a life policy within the 

meaning of the Life Insurance Act 1995’. The defi nition of ‘life policy’ is in subsection 9(1) of the Life Insurance Act 1995 (Cth).
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Subsection 29(3) provides that:

     If the insurer would not have been prepared to enter into a contract of life insurance 
with the insured on any terms if the duty of disclosure had been complied with or the 
misrepresentations had not been made, the insurer may, within 3 years after the contract 
was entered into, avoid the contract. [emphasis added]

In Schaeffer v Royal & Sun Alliance Life Assurance Aust Ltd,11 the Queensland 
Court of Appeal recently held that:

     For a right of avoidance under s29(3) to arise it must be shown that, on the insured’s 
offer on the assumption that it had stated the true facts, the insurer would not have been 
prepared to enter into a contract on any terms; in other words, the insurer would have 
declined the risk.

In relation to bundled contracts of insurance, such as contracts that provide cover 
for both trauma and income protection, s29 does not allow avoidance or correction 
of one cover without there being an effect on all other covers.

Recommendations

The Review Panel recommended that:

•  for the purposes of Part IV (including s29), life insurance contracts should be 
‘unbundled’; that is, each cover is to be treated as a separate policy for the 
purposes of that part;

•   subsection 29(3) should be amended so that the words ‘a contract’ are 
replaced by the words ‘the contract’. The purpose of this recommendation is to 
narrow the scope of the application of subsection 29(3) in light of the approach 
taken to the subsection in Schaeffer; and

•  all ‘contracts’ of life insurance (including parts of the contract of life 
insurance), except those that cover mortality or contain a surrender value, 
should be subject to s28, subject to any necessary modifi cations. The effect 
of this recommendation is to introduce the concept of proportionality in 
removing the entitlement of the insurer to avoid a policy where non-fraudulent 
misrepresentation or non-disclosure has occurred.

(b) Section 30: misstatement of age – current position

Section 30 provides for the variation of the sum insured when there has been a 
failure to disclose the date of birth of one or more of the life insureds or where 
there has been a misrepresentation of age. It provides a formula to work out the 
amount of a variation.

Recommendations

The Review Panel recommended that s30 be amended to allow insurers to 
change the expiration date of contracts where that date has been calculated with 
reference to the insured’s (incorrectly stated) date of birth. The purpose of this 
recommendation is to place the parties in the position they would have been in had 
the misstatement not occurred.

11 [2003] QC 182.
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The Review Panel also recommended that the prescribed interest rate of 11 per 
cent payable on overpayment of premium in the formula should be amended to the 
Treasury 10-year bond rate.

Restriction on insurer’s contractual right and remedies
(a) Sections 31 and 56: court’s ability to disregard avoidance where there has been  
 a ‘little bit of fraud’ – current position

Sections 31 and 56 provide that the ability of an insurer to avoid a contract of 
insurance for fraudulent misrepresentation or non-disclosure is subject to the court 
being able to order that the avoidance be disregarded where:

•  it would be harsh and unfair not to do so; and
•  the insurer has not been prejudiced or any prejudice is minimal or insignifi cant 

(see subsection 31(2)).

Sections 31 and 56 do not apply in circumstances where there has been an 
innocent misrepresentation or non-disclosure. The Review Panel were concerned 
that, while s28 of the ICA would ordinarily achieve a just result in most cases of 
innocent non-disclosure or misrepresentation, there may be cases where it does 
not. Examples of such cases were apparently provided to the Review Panel during 
its meetings with dispute resolution bodies. However, these examples were not 
identifi ed in the Proposals Paper or the Final Report.

The Review Panel also considered that there is some uncertainty concerning 
whether dispute resolution bodies other than courts are able to apply s31.

Recommendations

In light of the above, the Review Panel recommended that:

•  sections 31 and 56 should be re-drafted so that they can be applied by 
alternative dispute resolution bodies; and 

•  s31 (including the limitation in subsection 31(2)) should be amended so that 
it is clearly stated to also extend to situations where it is alleged that there has 
been innocent non-disclosure or misrepresentation.

(b) Section 58: expiration and renewal of contracts – current position

Section 58 provides that before renewable insurance cover (being insurance cover 
that is either provided for a particular period of time or is of a kind that it is usual 
to renew) under a contract of general insurance expires, the insurer is required to 
provide written notifi cation to the insured stating when the cover is to expire and 
whether the insurer is prepared to negotiate to renew or extend the cover. 

If the insurer does not do this, and the insured has not obtained alternative 
insurance, the cover is automatically extended by statute until:

•   the insurer cancels the contract;
•   a period equal to the original contract of insurance period expires; or
•  the insured obtains alternative insurance.
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The insurer is not entitled to receive a premium for the statutorily extended period 
of cover unless the insured makes a claim. Where the insured makes a claim, the 
insurer is entitled to a pro rata amount if the claim is ‘not for the total loss of the 
property insured’. If the claim is for the ‘total loss of the property insured’, the 
premium payable is equal to the amount that would have been payable under the 
original contract of insurance.

Recommendation

The Review Panel believes that it is inequitable for an insured to have to pay only a 
pro rata amount of premium where an insured makes a claim during the extended 
period of the insurance policy.

Accordingly, the Review Panel recommended that the ICA should be amended so 
that, if an insured makes a claim on an insurance policy extended by the operation 
of s58, it must pay a premium equal to the amount that was payable under the 
original contract of insurance, irrespective of the size of the claim.

Third party benefi ciaries
(a) Section 48: third party rights to recover against insurers – current position

There is current uncertainty over the application of s48. Subsection 48(1) confers 
upon a person who is not a party to the contract, but who is specifi ed or referred 
to in the contract as a person to whom the insurance cover extends, a right to 
recover directly from the insurer in accordance with the contract of insurance. 
Subsection 48(3) provides that the insurer has ‘the same defences’ to an action 
under that section as it would have in an action by the insured. There is a 
divergence of judicial opinion as to the meaning of the words ‘the same defences’ 
in subsection 48(3). The competing interpretations are:

•  that the identical defences available against the insured can be used against 
a third party (that is, the rights of the third party benefi ciary may be tainted by 
the insured’s conduct); or

•  that defences similar in kind to that which can be used against the insured 
are available against the third party, provided that they have arisen out of the 
conduct of the third party and not out of the conduct of the insured (that is, the 
third party benefi ciary’s rights are not tainted by the insured’s conduct).

If the latter view is correct, then in some circumstances a third party may have 
greater rights than the insured. 

Further, the courts have drawn distinctions between pre-contractual and post-
contractual conduct of the insured in interpreting s48, including:

•  a third party benefi ciary is not an ‘insured’ under the ICA and, therefore, cannot 
take advantage of the benefi ts conveyed by the ICA on ‘insureds’ (for example, 
notice requirements); and

•  the existence and scope of a duty of utmost good faith between a third party 
benefi ciary and an insurer is uncertain.
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Recommendations

The Review Panel recommended that subsection 48(3) should be clarifi ed so that 
it is clear that a third party benefi ciary is in no better position than the insured. 
This would make it clear that insurers are able to raise the conduct of the insured 
(whether pre-contract or post-contract) in defence to a claim brought by a third 
party benefi ciary.

Further, the Review Panel recommended that third party benefi ciaries should have 
access to the following provisions of the ICA:

(i)   recourse to dispute resolution bodies;
(ii)  the same rights as an insured for the purposes of subrogation;
(iii) the duty of utmost good faith; and
(iv)  where the ICA allows the insured to give notice, for example, under subsection 

40(3) (notice of circumstances likely to give rise to a claim) or s74 (notice 
requesting a copy of the policy terms).

The practical implications of the proposals in paragraphs (i), (iii) and (iv) require 
further consideration. For example:

•  in relation to paragraph (i), what cost implications will this have for industry-
funded dispute resolution bodies?

•  in relation to paragraph (iii), the remedies for both insureds and insurers need to 
be considered for a breach of the duty; and

•  in relation to paragraph (iv), how will the obligation operate in circumstances 
where the insurer does not know the details of the third party benefi ciaries to 
which it owes the duty?

(b) Section 48A: third party benefi ciaries and life insurance – current position

Section 48A, which applies to contracts of life insurance, is similar in intent to 
s48 save that its application is narrower. For example, s48 applies to persons who 
are ‘not a party to the contract’; in contrast, s48A applies to third parties that are 
‘specifi ed in the contract’.

Section 48A provides that the third party has a right to any money that ‘becomes 
payable’. There is no express reference to a statutory right to recover the proceeds 
payable according to the contract if the insurer decides not to pay a benefi t.

Section 48A precludes the life-insured being nominated as a third party benefi ciary.

Finally, a nominated benefi ciary is unable to give a legally binding discharge on a 
payment of the policy proceeds.

Recommendations

In light of the above, the Review Panel recommended that s48 be amended so that:

•  it is clear that a third party can bring an action against the insurer without the 
intervention of a policy owner;

•  the life insured can be nominated as a third party benefi ciary; and
•  a third party benefi ciary can provide a valid discharge to the insurer.
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(c) Section 51: rights of third party benefi ciaries to recover against insurers   
 – current position

Section 51 confers on a third party, to whom the insured under a contract of 
liability insurance is liable in damages, the right to recover directly against the 
insurer where the insured has died or cannot, after reasonable inquiry, be found. 
That is, it is an example of one of numerous Australian statutory ‘cut through’ 
rights that enable third parties to bypass insureds and proceed directly against 
their insurers in certain circumstances.

Most signifi cantly, s51 does not cover insolvency of the insured. Some states and 
territories (New South Wales, the Northern Territory and the Australian Capital 
Territory) have more substantive remedial provisions, in the form of a charge on any 
insurance proceeds that may apply to a claim. These remedial provisions provide 
a very substantial benefi t to claimants, but have generated much litigation, are 
uncertain in their operation, and do not apply uniformly throughout Australia. 

Further, s51 only applies to rights of actions against ‘insureds’. Accordingly, a 
claimant who has a right of action against a s48 third party benefi ciary, does not 
have a direct right of action against the insurer under s51.

Recommendations

The Review Panel recommended that s51 be revised to ensure that its interaction 
with related provisions in other legislation results in consistent operation, and that 
certain factual situations, including the following, be addressed.

•  The insured is alive and can be found but the third party cannot recover under 
execution of a judgment obtained against the insured, eg when execution is 
returned with a nulla bona endorsement (a nulla bona endorsement literally 
means ‘no goods’ and refers to the return made by the sheriff when he has not 
found any goods of a defendant in the jurisdiction from which the judgment 
could be satisfi ed).

The issues raised by this recommendation are extremely complex and the 
implementation of the recommendations will be problematic. 

(d) Section 32: non-disclosure or misrepresentation by members of group schemes  
 – current position

Section 32 extends the remedies available to an insurer in Division 3 of Part IV 
of the ICA (which includes s29) where there has been a failure to comply with 
the duty of disclosure or where there has been a misrepresentation to an insurer 
under a blanket superannuation contract for a proposed member of the relevant 
superannuation or retirement scheme. Section 32 is designed to overcome the 
diffi culty that group contracts are usually entered into before the member joins 
them, so remedies that deal with non-disclosure and misrepresentation before the 
contract is entered into (such as those in subsection 29(1)) would not operate 
in the usual way. Subsection 32(b) addresses this problem by providing that the 
disclosure in misrepresentation provisions in such cases operate as if the contract 
had been entered into when the member joined the scheme. It is not clear how s32 
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applies to non-disclosure and misrepresentation that occurs after the person has 
joined the scheme but before cover is effected.

Recommendations

The Review Panel recommended that s32 be amended so that it is clear that 
remedies for non-disclosure and misrepresentation remain available in relation to 
a misrepresentation or non-disclosure that occurs between the time an insured 
becomes a member of the scheme and when the member applies for cover.

In light of the growth of non-superannuation group scheme products that had not 
been in contemplation when the ICA was enacted, the Review Panel recommended 
that s32 should apply to non-superannuation group life schemes.

Section 67: subrogation – current position
In the case of indemnity insurance, an insurer has a right to act in the insured’s 
name regarding any rights that the insured has against third parties in respect of a 
loss. This right of subrogation is subject to any provision to the contrary contained 
in the policy wording.

Section 67 of the ICA deals with the distribution of funds recovered through 
subrogation. However, the wording of s67 has led to confusion as to its application 
in practice. 

Section 67 provides:

(1) Where an insurer, in exercising a right of subrogation in respect of a loss, recovers an 
amount, the insured may recover that amount from the insurer.

(2) Unless the contract expressly provides otherwise, the insured may not recover under 
subsection (1):

(a) an amount greater than the amount (if any) by which the amount recovered by the 
insurer exceeds the amount paid to the insured by the insurer in relation to the 
loss; or

(b) an amount that, together with the amount paid to the insured under the contract, 
is greater than the amount of the insured’s loss.

(3) The rights of an insured and insurer under the preceding provisions of this section are 
subject to any agreement made between them after the loss occurred.

(4) A reference in this section to an amount recovered by an insurer shall be construed 
as a reference to the amount so recovered less the administrative and legal costs 
incurred in connection with the recovery of the amount.

There are divergent opinions on the interpretation of subsection 67(2), namely:

•  that it applies such that the most the insured can recover is the lesser of what 
is allowed for in paragraphs 67(2)(a) and 67(2)(b); or 

•   alternatively, that it applies such that the insured will be entitled to recover the 
greater of what the two paragraphs allow.
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Recommendations

The Review Panel recommended that s67 should be brought into harmony, in due 
course, with the outcome of the review of the MIA on the same subject, which is 
being conducted by the Australian Law Reform Commission (the ALRC). Consistent 
with the ALRC’s submission, the Review Panel recommended that signifi cant 
reforms be made to s67 to overcome the uncertainty as to the apportionment 
of money recovered from third parties, either by the insurer under its rights of 
subrogation or by the insured following a partial indemnity from the insurer. 

The Review Panel proposed that s67 be amended so that, subject to any agreement 
between the insurer and the insured, money recovered from third parties either by 
the insurer under its rights of subrogation or by the insured is distributed in the 
following order:

1. Reimbursement for the administrative and legal costs of the recovery action. 
If both the insured and insurer funded the recovery action and there are 
insuffi cient funds for full reimbursement, they are to be reimbursed pro rata.

2. If the insurer funded the recovery action, it is entitled to retain an amount 
equivalent to the amount it has paid to the insured under the contract of 
insurance. The insured is then entitled to be paid an amount so that the total 
amount that it receives under the contract of insurance and from the recovery 
action equals its total loss.

3. If the insured funded the recovery action, it is entitled to retain an amount so 
that the total amount that it receives under the contract of insurance and from 
the recovery action equals its total loss. The insurer is then entitled to be paid 
an amount equal to the amount that it paid under the contract of insurance.

4. If the insurer and the insured both funded the recovery action, they are entitled 
to the amounts referred to in 1 and 2 above, pro rata if there are insuffi cient 
funds to reimburse them in full.

5. Any excess or windfall recovery is paid to the parties in the same ratio that they 
contributed to the administrative and legal costs of the recovery action.

6. Any separate or identifi able component in respect of interest should be paid 
to the parties in such proportions as fairly refl ects the amounts that each has 
recovered and the periods of time for which each lost the use of its money.

The recommendation seeks to determine the distribution of monies recovered by 
subrogation on the basis of who funded the recovery. The merit of this approach is 
questionable given that it does not take account of the complexities of subrogation 
including:

•  the basis upon which any over-recovery is made; and 
•  that there may be doubt as to whether or not there is an over-recovery or not 

because of the diffi culties that can arise in determining the full quantum of the 
loss.

Finally, the Review Panel also recommended that the ICA should be amended to 
clarify that the provisions regarding subrogation apply to claims made by third party 
benefi ciaries (for example, s48 parties).
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Full list of recommendations
1.1 Best practice guidelines relating to claims handling processes by insurers 

should be developed and included in the relevant industry codes.
1.2 A breach of the duty of utmost good faith should be both a breach of an 

implied contractual term and a breach of the ICA, although the breach of the 
ICA would not be an offence and would attract no penalty.

1.3 The ICA should be amended so that insurance contracts that are entered into 
for the purposes of workers’ compensation are excluded from the operation 
of the ICA in their entirety, even if the contracts also contain cover for 
employers’ common law liability to pay damages to workers for employment-
related personal injury.

1.4 In other cases of bundled insurance contracts, the exceptions in subsection 
9(1) of the ICA should apply to each aspect of the bundled cover as if they 
were included in separate insurance contracts.

1.5 The ICA and/or the MIA should be amended so that the ICA covers insurance 
of the water transportation of domestic or household goods, as recommended 
by the ALRC.

1.6 The ICA should be amended to clarify its intended territorial application to all 
contracts issued by direct offshore foreign insurers to Australian insureds or 
in respect of Australian risks.

2.1 Amendments to the ICA and other Acts and regulations should be made so 
that communications under the ICA may be made electronically. They should 
be subject to the Electronic Transactions Act 1999 (Cth), and subject to 
appropriate safeguards including:
• clarity;
• consent by the recipient to electronic communication and nomination by 

the recipient of an information system for that purpose;
• ability to print and retain the communications; and
• certainty of time and place of origin and receipt.

2.2 There should be a facility to provide, in regulations, circumstances in 
which specifi c types of notices or documents required under the ICA must 
be communicated by traditional means in addition to, or instead of, by 
electronic means.

2.3 The provisions in the ICA that permit alternatives to direct written 
communication between insurers and insureds should be harmonised, to the 
extent reasonably practicable, with equivalent provisions under the CA.

3.1 ASIC should be given a statutory right to intervene in any proceeding relating 
to matters arising under the ICA.

4.1 Section 21 of the ICA should be amended to include non-exclusive factors 
that can be taken into account when determining the application of the duty 
of disclosure test.

4.2 Section 21A of the ICA should be amended so that:
• it applies on renewal; and
• paragraph 21A(4)(b) is repealed.
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4.3 The ICA should be amended so that the insurer must provide to the insured, 
at the time when the insurance policy is issued, a reminder that the duty of 
disclosure obligations continue until the time the policy is entered into.

4.4 Section 25 of the ICA should be expanded to include a non-disclosure by a 
person whose life is insured under the contract.

4.5 Section 22 of the ICA should be expanded so that the insurer must give the 
life insured notice of the duty of disclosure.

4.6 The prescribed form of words for notifying an insured of the general nature 
and effect of the duty of disclosure for oral disclosures should apply to all 
contracts of insurance and not just ‘eligible contracts of insurance’.

5.1 The clarity test of ‘clearly inform’ in s35 and s37 of the ICA should be 
replaced by a requirement that the information be presented in a ‘clear, 
concise and effective manner’.

5.2 The standard cover regulations should be updated and modernised following 
a suitable process of consultation with stakeholders, including the insurance 
industry and consumer representatives.

5.3 Sections 35 and 37 should be amended so that the PDS is specifi ed 
as one of the documents through which disclosure of non-standard and 
unusual policy terms can occur. Such disclosure would need to satisfy both 
the requirements of the standard cover provisions under the ICA and the 
requirements of the PDS regime.

5.4 Consideration should be given to the need for regulations under the CA that 
would clarify:
• that a PDS may include information that satisfi es the disclosure 

requirements of the standard cover provisions of the ICA; and
• that where an insurer fails to fulfi l its standard cover disclosure 

obligations through the provision of a PDS, then the insured may rely 
upon the remedies of the ICA as well as the remedies of the CA.

6.1 Section 14 of the ICA should be amended so that it applies to provisions that 
are implied or imposed by the ICA.

6.2 The rate of interest prescribed under s57 of the ICA should be increased to 
fi ve per cent above the 10-year Treasury bond yield.

7.1 For the purposes of Part IV of the ICA, life insurance contracts should be 
‘unbundled’.

7.2 Subsection 29(3) should be amended so that the words ‘a contract’ are 
replaced by the words ‘the contract’.

7.3 All ‘contracts’ of life insurance (including parts of a contract of life 
insurance), except those that cover mortality or contain a surrender value, 
should be subject to s28 of the ICA, subject to any necessary modifi cations.

7.4 The interest rate prescribed for the purposes of s30 should be the Treasury 
10-year bond rate.

7.5 Section 30 of the ICA should be amended to allow insurers to change 
the expiration date of contracts where that date has been calculated with 
reference to the insured’s (incorrectly stated) date of birth.

8.1 Sections 31 and 56 of the ICA should be re-drafted so that they can be 
applied by alternative dispute resolution bodies.
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8.2 Section 31 of the ICA (including the limitation in subsection 31(2)) should 
be amended so that it applies where it is alleged that there has been 
innocent non-disclosure or misrepresentation.

8.3 The ICA should be amended so that if an insured makes a claim on an 
insurance policy extended by operation of s58, it must pay a premium equal 
to the amount that was payable under the original contract of insurance, 
irrespective of the size of the claim.

10.1  Third party benefi ciaries should have access to the following provisions of 
the ICA:
• the same rights and obligations as an insured for the purposes of 

subrogation;
• the duty of utmost good faith (but not pre-contractually); and
• where the ICA allows the insured to give notice, for example, under 

subsection 40(3) or s74.

10.2  Subsection 48(3) of the ICA should be clarifi ed so that it is clear that a third 
party benefi ciary is in no better position than the actual insured; that is, 
insurers should be able to raise the conduct of the insured (whether pre- or 
post-contract) in defence to a claim brought by a third party benefi ciary.

10.3  Section 48A of the ICA should be amended so that:
• it is clear that a third party can bring an action against an insurer without 

the intervention of the policy owner;
• the life insured can be nominated as a third party benefi ciary; and
• a third party benefi ciary can provide a valid discharge to the insurer.

10.4  Section 51 of the ICA should be revised to ensure that its interaction with 
related provisions in other legislation results in consistent operation. The 
following situations should be addressed:
• the insured is alive and can be found but the third party cannot recover 

under execution of a judgment obtained against the insured, that is, when 
execution is returned with a nulla bona endorsement; and

• a s48 party is liable and cannot, after reasonable inquiry, be found.

10.5  Section 32 of the ICA should be amended so that it is clear that remedies 
for non-disclosure and misrepresentation remain available in relation to a 
misrepresentation or non-disclosure that occurs between the time an insured 
becomes a member of the scheme and applies for cover.

10.6  Section 32 of the ICA should apply to non-superannuation group life 
schemes.

11.1  Section 67 of the ICA should be brought into harmony, in due course, with 
the outcome of the review of the MIA on the same subject.

11.2  The ICA should be amended to clarify that the provisions regarding 
subrogation in Part VIII apply to claims made by third party benefi ciaries 
who are not ‘insured’ for the purposes of those provisions.
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Matters for which the Review Panel did not recommend 
that the provisions of the ICA be amended
In addition to those issues set out above, the Review Panel considered other 
aspects of the operation of the ICA but did not recommend that any changes be 
made. Briefl y, the Review Panel’s views on these matters is set out below:

•  The recommendations of the Committee of the Potts Review that reviewed the 
regulation of discretionary mutual funds (DMFs) and direct offshore foreign 
insurers addressed the issue of the application of the ICA to DMF products (see 
the report on the fi ndings of the Potts Review, which is reported at page 192). 
Therefore, the Review Panel did not make any further recommendations about 
this issue.

•  Section 71, which provides that insurers are relieved from certain disclosure 
obligations where an insurance broker (other than a broker acting under a 
binder) arranges the contract of insurance, should not be amended to limit the 
circumstances in which it applies.

•  Introducing a general rule that a non-disclosure or misrepresentation by a broker 
or agent is that of an insured would not be equitable in all circumstances, such 
as when the agent acts for the insurer.

•   Section 60, which provides that an insurer may cancel a contract of general 
insurance in certain circumstances (such as when there is a breach of the duty 
of good faith or disclosure), should not be extended to apply to contracts of 
life insurance. Life insurers can continue to rely on common law and specifi c 
cancellation clauses that provide a similar outcome to s60, but which have not 
been tested in the High Court.

•   In light of the lack of consensus concerning whether the period of notice 
for cancellation of an insurance contract in s59 is too long or too short, no 
recommendation was made to change it.

•   Subsection 45(1) operates to void provisions in contracts of general insurance 
limiting or excluding the liability of the insurer because of some other contract 
of insurance. Subsection 45(2) provides an exception to subsection 45(1) 
where the loss is covered by a contract of insurance that is specifi ed in the 
fi rst-mentioned contract. The Review Panel considered that there is no need 
to amend subsection 45(2) to clarify whether a reference to an excess of 
loss policy in the underlying insurance policy solely by reference to a class of 
insurance is suffi cient to invoke subsection 45(2). The Review Panel referred to 
the narrow interpretation of subsection 45(2) taken by President Mason in HIH 
Casualty & General Insurance Ltd v Pluim Constructions Pty Ltd12 as consistent 
with the policy intent.

•  Section 46 provides that an insurer cannot rely on a contractual provision to 
limit its liability for a loss that has occurred as a result of a defect in a thing 
where the insured was not aware of, and a reasonable person could be expected 
to have been aware of, the defect of imperfection. It was suggested that this 
subsection should be amended to clarify the policy intent of the provision. 
However, in the absence of a consensus concerning the policy intent, the 
Review Panel declined to recommend amendments to the section.

12 (2000) 11 ANZ Ins Cas 61-477 at para 44.
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•  Subsection 47 provides that the insurer may not rely on a provision in the 
contract that limits or excludes its liability in circumstances where the person 
was not aware of, and a reasonable person could not be expected to have 
been aware of, the sickness or disability at the time the insured took out the 
insurance contract. The Review Panel considered that the decision of the 
New South Wales Court of Appeal in Asteron Life Limited v Zeiderman13 
clarifi ed that a provision imposing a waiting period on cover is not rendered void 
by the operation of s47 and, therefore, there is no need to amend the provision.

•  The Review Panel considered that there is merit in the suggestion of a court 
discretion to deal with cases of innocent co-insureds. However, it was unable to 
determine whether the benefi ts would outweigh the effect on the insurance risk 
and the cost and availability of insurance in the absence of any data concerning 
innocent co-insureds. The Insurance Council of Australia is discussing the need 
for publication of data with the Australian Prudential Regulation Authority. 

•   The Review Panel considered that s38, which deals with the expiry of interim 
contracts of insurance, provides an equitable balance of insured’s and insurer’s 
rights and, therefore, did not consider that it should be amended.

Present status
As stated above, the government intends to prepare a draft Bill to address the Final 
Report’s ‘main recommendations’ together with the amendments that the Review 
Panel suggested be made to s54. It remains to be seen whether the government 
will seek to implement all of the Review Panel’s recommendations and whether it 
will be possible to do so successfully in light of the complexities associated with 
many of the issues that are the subject of the recommendations.

A number of other issues identifi ed by the Review Panel as requiring further 
consideration will be progressed separately by Treasury. These include updating the 
standard cover regulations in consultation with stakeholders and collecting data on 
claims by innocent co-insureds.

13 [2004] NSWCA 47.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Review of the Insurance Contracts Act 1984: 
sections 40 and 54

Background
As noted elsewhere in this Annual Review, the Federal Government’s review of the 
Insurance Contracts Act 1984 (ICA) was announced in September 2003.

The intention of the review was to identify specifi c provisions of the ICA that are 
ambiguous or that do not operate satisfactorily, and to recommend amendments 
that would improve the operation of the legislation.

The review comprised two stages: the examination of the operation of section 54 
of the ICA; and the review of the remainder of the ICA.

The fi nal report of the fi rst stage review on s54 was released on 18 November 
2003 and its recommendations were set out in Allens Arthur Robinson’s Annual 
Review of Insurance and Reinsurance Law 2003 (page 143).

Stage 1: legislative amendments
On 8 March 2004, the review panel released an exposure draft of proposed 
legislative amendments to s40 and s54 of the ICA.

Subsection 40(3) confers on an insured under ‘claims made’ liability insurance 
a statutory right to notify the insurer, during the policy period, of facts that might 
lead to a claim after the expiration of the policy period. The insurer must notify 
the insured of the effect of subsection 40(3) before commencement of the policy, 
but the draft legislation proposes that the insurer also be required to provide that 
notice between seven and 30 days before expiry of the policy. This obligation, 
however, is proposed not to apply to insurance arranged by a broker where the 
insurer is aware that the broker has provided the notice.

The draft legislation also proposes to replace subsection 40(3) with a new provision 
that extends the period for notice of facts from the end of the policy period (as 
the subsection currently requires) to a period of up to 45 days (but as soon as 
reasonably practicable).

It has also been proposed that a new s54A be inserted into the ICA in order to 
overcome the effect of the decision of the High Court in FAI General Insurance 
Company Limited v Australian Hospital Care Pty Limited (2001) 204 CLR 641 that 
s54 can excuse an insured’s decision to notify, after the policy period, facts that 
might later lead to a claim.

The draft legislation states that the proposed amendments would only apply to 
‘a contract of liability insurance’, meaning ‘a contract of general insurance that 
provides insurance cover for the insured’s liability for loss or damage caused to a 
person who is not the insured’.
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It is interesting to note that:

•   the exception to the proposed new notice requirements in relation to subsection 
40(3) does not make clear how or when an insurer can be aware that a broker 
has provided the requisite notice;

•  the proposed new subsection 40(3) also does not make clear what is meant 
by ‘facts that might give rise to a claim’ and whether that is different from 
‘circumstances’, which expression commonly appears in many claims-made 
liability policies; and

•  ‘claim’ is not defi ned in the proposed legislation and the legislation does not 
attempt to impose a standard on the level of awareness of the insured that facts 
might give rise to a claim.

In his press release about the release of the fi nal report of the second stage review 
on provisions other than s54 (as discussed elsewhere in this Annual Review on 
page 154) on 5 January 2005, the Parliamentary Secretary to the Treasury, 
Chris Pearce, stated that the Government intends to prepare a draft Bill to address 
the Final Report’s main recommendations, and that the Bill will also include 
proposed amendments to s54. The Bill will be released for public comment before 
its introduction to Parliament.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Tort law reform

Background
The Allens Arthur Robinson Annual Review of Insurance and Reinsurance Law 
2003 contained a detailed summary of the numerous legislative instruments 
introduced at federal, state and territory levels for the purpose of giving effect to 
tort law reform initiatives identifi ed by the Review of the Law of Negligence and 
agreed at the Ministerial Meetings held in 2002 and 2003.

In 2004, there were relatively fewer new instruments introduced in the various 
legislatures; nevertheless, some important and potentially wide-ranging reforms 
were introduced and, in some cases, implemented. Those reforms are summarised 
below.

Commonwealth
July The Trade Practices Amendment (Personal Injuries and Death) Act (No 

2) 2004 commenced on 13 July 2004 and applies to personal injury 
damages claims (other than tobacco-related claims) brought under Part 
IVA, to Division 1A or 2A of Part V or to Part VA of the Trade Practices 
Act 1974. No personal injury damages can be awarded in such claims 
more than three years after the ‘date of discoverability’ as defi ned in the 
legislation, subject to a long-stop period of up to 12 years from the date 
of the relevant act or omission. The legislation also limits the amount 
of awards of general damages in personal injury claims. If the plaintiff’s 
injury is less than 15 per cent of a most extreme case, no general 
damages are awarded. A sliding scale applies to injuries from 15 per 
cent to 32 per cent of a most extreme case and no award of general 
damages can exceed $250,000, indexed annually by reference to the 
Consumer Price Index. The legislation also limits awards of damages for 
economic loss and gratuitous care in personal injury claims.

 On the same day, the Treasury Legislation Amendment (Professional 
Standards) Act 2004 commenced, modifying the operation of the Trade 
Practices Act 1974, Corporations Act 2001 and Australian Securities 
and Investments Commission Act 2001 to the effect that state and 
territory professional standards laws can limit occupational liability (that 
is, liability arising from the performance of an occupation) for breaches 
of the misleading and deceptive conduct prohibitions in those Acts in 
the same way that those professional standards laws limit liability under 
state or territory law.

 Also in July, the proportionate liability provisions of the Corporate Law 
Economic Reform Program (Audit Reform and Corporate Disclosure) 
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Act 2004 commenced, which had the effect of amending the Trade 
Practices Act 1974, Corporations Act 2001 and the Australian 
Securities and Investments Commission Act 2001 so that, from 
26 July 2004, contributory negligence and proportionate liability 
principles apply to breaches of the misleading and deceptive conduct 
prohibitions in those Acts. These amendments include an obligation 
imposed on a defendant to notify the plaintiff, as soon as practicable, 
of any concurrent wrongdoers of whom the defendant is aware.

December In the Allens Arthur Robinson Annual Review of Insurance and 
Reinsurance Law 2003, we referred to the uncertain future of the 
Trade Practices Amendment (Personal Injuries and Death) Bill, which 
proposed to prevent personal injury claims from being brought in 
reliance on the unfair practice provisions of the Trade Practices Act 
1974. The Bill lapsed in August 2004, when Federal Parliament was 
prorogued for the election, but was reintroduced on 9 December 2004 
and now looks likely to be passed in 2005.

Australian Capital Territory
March The ACT Parliament enacted amendments to the Civil Law (Wrongs) Act 

2002 prescribing compulsory pre-court procedures for personal injury 
claims, including the service of notice of claims, sharing of reports and 
the certifi cation that claims or defences have reasonable prospects of 
success.

September The Civil Law (Wrongs) (Proportionate Liability and Professional 
Standards) Amendment Act 2004 was passed in September and, if not 
commenced earlier, will commence by default on 8 March 2005. The 
legislation will amend the Civil Law (Wrongs) Act 2002 by introducing 
principles of proportionate liability and professional standards. As in 
other jurisdictions, the proportionate liability provisions will apply only 
to pure economic loss and property damage claims. However, it also 
carves out consumer claims that relate to goods or services provided for 
the claimant’s personal, household or domestic use. The professional 
standards amendments enable the Professional Standards Council to 
approve schemes to limit the liability of members of an occupational 
association by reference to insurance, business assets or both, but 
subject to a minimum limit of $500,000. In return, members must 
meet the insurance and risk management requirements referred to in 
the legislation.

New South Wales
September The Legal Profession Act 1987, which restricts advertising by solicitors 

and barristers for personal injury legal services, was amended to allow 
the Administrative Decisions Tribunal to direct that legal practitioners 
not engage in particular conduct.

 Also in September, regulations made under the Professional Standards 
Act 1994 prescribed the amounts of fees and forms of notice required 
by the Act.
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October The indexed cap on general damages awards in personal injury claims 
was adjusted to $400,000.

November The Civil Liability Act 2002 was amended to apply separate caps and 
thresholds to the damages that can be awarded to criminal offenders in 
personal injury damages claims against the Crown and specifi ed public 
authorities.

 The Professional Standards Act 1994 is amended to extend limits 
of liability to members of more than one occupational association, 
as well as to directors and offi cers of a corporation that is a member 
of an occupational association. The Act also now extends to legal 
practitioners acting in personal injury claims.

December The Civil Liability Act 2002 is amended by proclamation of the 
proportionate liability provisions and enactment of regulations that 
apply proportionate liability principles to economic loss and property 
damage claims. The legislation applies only to legal proceedings 
prospectively and only to liability that arose after 26 July 2004 (the 
date of commencement of the Commonwealth proportionate liability 
principles referred to above).

Northern Territory
June The Legal Practitioners Act was amended by imposing restrictions on 

legal practitioners advertising services for personal injury claims and 
touting for business in other ways.

October The indexed cap on general damages awards in personal injury claims 
was due to be adjusted from $350,000 but no adjustment was 
declared.

December The Professional Standards Act 2004 was passed and received assent. 
It is similar to the legislation in other jurisdictions, allowing the 
Professional Standards Council to approve schemes to limit the liability 
of members of an occupational association by reference to insurance, 
assets or both. Liability cannot be limited below $500,000 or such 
greater amount determined by the Council, in return for the member’s 
participation in compulsory risk management and insurance programs.

Queensland
February By enactment of a regulation, the commencement of the proportionate 

liability provisions of the Civil Liability Act 2003 was delayed until no 
later than 10 April 2005.

September The Professional Standards Act 2004 was passed. It is similar to the 
professional standards legislation enacted in other jurisdictions and 
referred to above but its substantive provisions did not commence 
in 2004.
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South Australia
January The indexed cap on general damages awards in personal injury claims 

was adjusted to $250,280. The indexed threshold was also adjusted so 
that no general damages may be awarded if the claimant has incurred 
medical expenses of less than $2,960. The indexed cap on damages 
for economic loss in personal injury claims was also adjusted to 
$2,364,230 in total.

May The Wrongs Act 1936 was renamed the Civil Liability Act 1936 and 
was amended by inserting prescribed principles of negligence and by 
limiting the standard of care required of professionals, skilled persons 
and road authorities. The legislation also limits awards of damages for 
the costs of raising a child.

September By regulation, the protection from liability of volunteers under the 
Volunteer Protection Act 2001 was extended to those who receive 
an honorarium.

November The Professional Standards Act 2004 receives assent and contains 
similar provisions to the professional standards legislation in other 
jurisdictions referred to above. The legislation did not commence 
in 2004.

Tasmania
October The Civil Liability Amendment (Proportionate Liability) Bill was 

introduced, with similar proposed effect to that legislation in 
other jurisdictions, applying only to economic loss and property 
damage claims. By November 2004, it had passed through the 
Legislative Assembly.

Victoria
January The Wrongs Act 1958 was amended by the insertion of proportionate 

liability principles effective 1 January 2004. The provisions are 
similar to those proposed in other jurisdictions except that there is no 
obligation on a defendant to notify a claimant of concurrent wrongdoers 
and a court is not to have regard to liability of non-parties unless the 
non-party is dead or, in the case of a non-party corporation, it has been 
wound up.

June The Professional Standards Act 2003 commenced. It contains similar 
provisions to the professional standards legislation in other jurisdictions 
referred to above.

 The Fair Trading (Recreational Services) Regulations 2004 prescribe 
new forms of warnings required to be used in order for recreational 
service providers to gain the benefi t of limitation of liability contained in 
the Fair Trading Act 1999.

July The indexed cap on general damages awards in personal injury claims is 
adjusted to $391,490.
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Western Australia
July The indexed threshold and scale applicable to general damages awards 

in personal injury claims is adjusted to apply to awards between 
$13,000 and $52,500.

September The Professional Standards Act 1997 was amended to achieve 
consistency with equivalent legislation in New South Wales.

December The Civil Liability Act 2002 was amended by modifying the standard 
of care required of health professionals so that they are not liable if 
they act in a manner widely accepted by their peers as competent 
professional practice, except in cases of a failure to warn, or if the court 
considers that no reasonable professional could have acted in that way.

 The Civil Liability Act 2002 is also amended by the commencement of 
the proportionate liability provisions and enactment of regulations that 
apply proportionate liability principles to economic loss and property 
damage claims. The legislation applies only prospectively.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Financial services reform

Background
In the Allens Arthur Robinson Annual Review of Insurance and Reinsurance Law 
2003, we set out in detail many aspects of the Financial Services Reform (FSR) 
regime introduced through legislation in 2003. On 11 March 2004, the FSR 
regime came into full effect and all fi nancial services providers, including those in 
the insurance industry, are now required to operate under an Australian fi nancial 
services (AFS) licence unless they qualify for a licensing exemption. The past year 
saw fewer legislative instruments specifi cally affecting the insurance industry. 
However, the Australian Securities & Investments Commission (ASIC) released 
several class orders and publications of particular relevance to FSR implementation 
in the insurance industry.

Relief for insurance broking accounts
Section 981B of the Corporations Act 2001 (Cth) (the CA) provides that if certain 
money (client money) is paid by a client to an AFS licensee, such as an insurance 
broker, in connection with a fi nancial product or fi nancial service, then the broker 
must ensure that it is paid into an account that meets the requirements set out in 
the legislation and that it is kept separate from any non-client money (for example, 
remuneration payable to the licensee).

On 16 March 2004, ASIC issued Class Order [CO 04/189] concerned with the 
receipt of money by insurance brokers. The class order provides that money paid as 
a single sum to an insurance broker, which the broker knows includes both client 
money and non-client money, may be paid into the account established under 
s981B. Within fi ve business days, any non-client money must be paid out of the 
account. ASIC’s stated purpose in granting this relief was to reduce the commercial 
inconvenience to insurance brokers and their clients of requiring separate payments 
of client money and broker remuneration, while maintaining the protection over 
client money afforded by the trust account regime.

On 19 March 2004, ASIC published QFS 139, What should an insurance 
intermediary do with premiums paid to it by a client?, in which ASIC summarised 
the effect of the above class order. ASIC also clarifi ed that where the premium is 
paid directly to the insurer or to a representative of the insurer for a new contract of 
insurance that is issued immediately after the premium is received by the insurer, 
or in relation to an existing contract of insurance, there are no special money 
handling requirements under the CA.

However, on 9 July 2004, ASIC revoked Class Order [CO 04/189] and issued new 
Class Order [CO 04/673], which is effective until June 2005. The new class order 
applies only where the insurance broker holds an AFS licence and reasonably 
believes that at least part of the payment constitutes client monies. Where part 
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of the money received is immediately identifi able as non-client money, it must be 
paid out of the account within fi ve business days. If any money is not immediately 
identifi able as non-client money, the broker must take all reasonable steps to 
identify it and pay it out of the account as soon as reasonably practicable, and not 
later than fi ve business days after identifying it as non-client money.

Law societies’ professional indemnity schemes and 
fi delity funds
In December 2003, ASIC issued Class Orders [CO 03/1094] and [CO 03/1095], 
which apply to law societies required under state or territory legislation to operate 
various professional indemnity, fi delity, statutory deposit and public purpose 
funds. The class orders were intended to exempt the law societies of New South 
Wales, South Australia, Western Australia and the Northern Territory from licensing 
and other FSR requirements in order to refl ect the fact that the Commonwealth 
Treasury’s Review of Discretionary Mutual Funds and Direct Offshore Foreign 
Insurers (see page 194 for a summary) is ongoing. Through these class orders, 
ASIC granted temporary relief for law society mutual funds, pending the outcome 
of the Review, on the condition that the relevant law society gives a warning on its 
website that it is not subject to the FSR regime imposed by the CA.

On 22 March 2004, Class Orders [CO 04/0265] and [CO 04/0266] extended the 
application of the earlier class orders to the law societies of Queensland, Tasmania 
and the Australian Capital Territory, as well as to LawCover Pty Limited, an 
associated entity of the Law Society of New South Wales.

Although the Federal Government has released a paper outlining the key fi ndings of 
the Review of Discretionary Mutual Funds and Direct Offshore Foreign Insurers, the 
Review’s recommendations have not yet been implemented and ASIC’s class orders 
will continue to provide relief until 1 July 2005.

ASIC’s approach to breaches
On 25 March 2004, ASIC announced that it would take a ‘practical’ approach 
to breaches by AFS licensees and gave examples of what it considered to be 
‘technical’ and ‘signifi cant’ breaches. Examples of technical breaches included, 
fi rst, the failure of a licensee acting under a binder to apply for an AFS licence to 
issue general insurance products and, second, the failure of an AFS licensee to 
apply for an authorisation to advise or deal in consumer credit insurance. In such 
cases, ASIC stated that an AFS licensee in breach should attempt to rectify the 
technical breach by immediately applying to vary its licence. ASIC undertook not 
to take action against a licensee that took that step. Also, if the breach occurred 
because of a simple omission from the AFS licence application, ASIC would not 
further investigate the breach.

On the other hand, ASIC reiterated the requirement under the CA that all 
signifi cant breaches, or likely breaches, must be reported as soon as practicable 
and, in any event, within fi ve business days of becoming aware of the breach. 
ASIC stated that the factors to take into account in determining whether a breach 
is ‘signifi cant’ include its frequency, its impact on the AFS licensee and any loss 
caused to its clients as a result, although each breach will need to be considered 
having regard to its particular facts.
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AFS licences by industry
On 29 March 2004, ASIC published data relating to the breakdown by industry 
of AFS licence applications received before 11 March 2004. This data (which 
refl ected information contained in a presentation by ASIC Commissioner Berna 
Collier to the Investment and Financial Services Association in Sydney on 
17 March 2004) revealed that of the 3,738 AFS licences issued up to 
11 March 2004, 878 AFS licences (almost one-quarter of the total) were issued 
to licensees (including brokers) in the general insurance industry – the largest 
proportion of any industry. Together, the general and life insurance industries 
accounted for 36 per cent of all AFS licences issued.

ASIC clarifi es position on common funds
On 8 June 2004, ASIC posted on its website QFS 143: What is a common fund 
for the purposes of Chapter 7?. Common funds are referred to in the CA in the 
context of disclosing the costs of a product in a Product Disclosure Statement 
(PDS). In QFS 143, ASIC stated that it took the view that a ‘common fund’ is a 
pool of money or assets held on behalf of retail clients collectively and from which 
distributions are made to retail clients or in which retail clients can participate 
directly or indirectly.

ASIC provided several examples of common funds, including some parts of life 
offi ce statutory funds. ASIC considers that these will be common funds where the 
pool of money or assets is held for retail clients and the deduction of costs affects 
the value of their interest in the fund. QFS 143 states that the common fund 
concept is not relevant where the amount payable to the holder of a life product 
is predetermined. However, where the holder of a life product may be entitled to 
a discretionary bonus determined by reference to a range of factors that include 
investment performance, then charges, fees and expenses paid from the common 
fund pool do affect the amount available for distribution to the product holder and 
the common fund concept is relevant.

Soft dollar commissions
On 10 June 2004, ASIC released a research report on soft dollar benefi ts in the 
fi nancial planning industry. ASIC noted that its research focused on the sector 
where it believed that soft dollar benefi ts are common, namely retail fi nancial 
advisers and licensees who provide personal fi nancial advice on issues such as 
superannuation, managed funds and life insurance. However, ASIC also noted that 
the same principles apply to other regulated fi nancial advisers such as specialist 
insurance advisers. The aim of ASIC’s research was to identify how soft dollar 
benefi ts are provided to planners and advisers, what confl icts of interest may arise 
and how the benefi ts are disclosed to retail clients through Financial Services 
Guides and Statements of Advice.

ASIC reported that it observed instances of effective disclosure of soft benefi ts but 
it also observed in some cases either vague disclosure or no disclosure of confl icts 
of interest. ASIC also noted the potential for ineffective disclosure where industry 
jargon such as ‘trail’ or ‘level of new business’ was used. ASIC also cited the 
potential for references to ‘brokerage’ misleading clients where the adviser was not 
acting as a broker and where the benefi t was actually commission.
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Overall, ASIC observed signifi cant variation in how disclosure obligations were 
being met. The examples referred to in ASIC’s paper are intended to provide the 
industry with guidance in the implementation of the FSR legislation. Although this 
was not intended to be a formal compliance review, ASIC has recommended that 
some advisers review their documents and make changes as necessary. ASIC also 
stated that it would give consideration to conducting a formal surveillance program 
in the 2004-05 fi nancial year to ensure proper disclosure of soft dollar benefi ts. 
On 30 November 2004, ASIC announced that it would examine insurance broker 
remuneration practices in detail – see the article ‘ASIC probes insurance broker 
remuneration’ on page 195.

ASIC announces results of inquiry into unlicensed entities
In December 2003, ASIC identifi ed almost 1000 entities that were either regulated 
by the Australian Prudential Regulation Authority (APRA) or by old legislation 
superseded by the CA where those entities had not applied for an AFS licence. 
Insurance brokers, whose conduct was previously regulated by the now-repealed 
Insurance (Agents & Brokers) Act 1984 (Cth), were one of the groups approached 
by ASIC to explain whether they would apply for an AFS licence by 11 March 2004 
and were reminded of the consequences of failing to do so in time.

On 8 October 2004, ASIC reported that most unlicensed entities that it contacted 
had either restructured their businesses to operate under an AFS licence held by 
a related entity, or had become an authorised representative of another licensee. 
Some entities had decided to exit the industry rather than obtain an AFS licence. 
ASIC stated that, overall, the number of entities that had not made appropriate 
arrangements was smaller than expected. Nevertheless, ASIC also announced that 
over the following six months it would be conducting compliance checks in order to 
identify and take action against any businesses operating without an AFS licence. 
ASIC also encouraged the public to provide ASIC with any information about 
unlicensed business.

Failure to maintain adequate professional indemnity 
insurance
On 20 October 2004, ASIC released a guide to compliance with the requirement 
imposed on AFS licensees to identify breaches or likely breaches of the CA or other 
prescribed legislation (including the Insurance Act 1973 (Cth), Life Insurance 
Act 1995 (Cth) and Insurance Contracts Act 1984 (Cth)), to determine whether 
the breaches are signifi cant and to provide timely notifi cations to ASIC. Breach 
reporting by AFS licensees provides guidance on what breaches ASIC considers to 
be signifi cant.

In particular, the fi rst example of a signifi cant breach cited in the guide is a failure 
to maintain professional indemnity insurance or an appropriate level of professional 
indemnity cover. ASIC considers that such a failure is ‘very likely’ to be a signifi cant 
breach because it may result in fi nancial loss to the licensee’s clients and it may 
also indicate that the licensee’s arrangements for ensuring compliance with its 
other AFS licence obligations are inadequate.
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Dollar disclosure requirements
The manner and extent of the disclosure of fees and charges required by the FSR 
provisions of the CA was the subject of much discussion in 2004 between the 
Federal Government and Opposition, consumer bodies and the insurance and other 
fi nancial services industries. On 24 June 2004, new dollar disclosure regulations 
were made, requiring that AFS licensees, their representatives and product issuers 
disclose various fees, benefi ts, costs and interests as dollar amounts in Statements 
of Advice, PDSs and periodic statements. However, these matters could instead 
be disclosed by reference to a percentage or a method of calculation if ASIC 
determined that, in particular circumstances and for compelling reasons, dollar 
disclosure was not possible, unreasonably burdensome or contrary to 
client interests.

The new dollar disclosure provisions were originally to take effect from 1 January 
2005 but ASIC later agreed to grant relief from compliance with the provisions 
until 1 March 2005.

On 10 August 2004, ASIC released a policy proposal paper setting out details of 
how ASIC proposes to implement the dollar disclosure requirements. The paper 
also outlined the situations in which ASIC might consider granting relief from the 
dollar disclosure provisions on a class basis, how ASIC would assess applications 
for relief and how ASIC would deal with transition issues.

After considering feedback from stakeholders, ASIC released Policy Statement 182 
Dollar Disclosure (PS 182), together with associated class orders, on 
15 December 2004. On the same day, ASIC also announced that it would 
further extend the period of relief from compliance with the new dollar disclosure 
regulations until 1 July 2005.

Of particular relevance to issuers and arrangers of insurance products is class order 
[CO 04/1431], which grants relief from the dollar disclosure provisions that apply 
to Product Disclosure Statements for costs associated with acquiring, among other 
things, general insurance products and life risk insurance products.

ASIC has stated that it is appropriate to grant relief to these types of fi nancial 
products because their cost is typically dependent on variables that change over 
time or that relate to the particular characteristics of the client.

If a provider of insurance intends to rely on this class order relief, it is excused 
from the need to set out a method of calculation or worked dollar examples (which 
ASIC requires in other cases) but the provider must in all cases include in the 
relevant PDS:

•  a description of any signifi cant factors that will affect the cost of acquiring the 
insurance; and

•  an explanation of the impact of each of those factors on the cost of acquiring 
the insurance.

This relief is available for all risk insurance products but ASIC has stated that 
it expects that information about risk insurance product costs will continue to 
be included in a PDS in dollar terms for certain product types such as travel 
insurance, where to do so is consistent with ‘current industry practice’.
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The relief provided by class order [CO 04/1431] does not apply to information 
about any excess or deductible that applies in relation to an insurance claim 
– these must be stated as an amount in dollars. ASIC has also reserved the right to 
notify a person that they are no longer entitled to the relief provided by the class 
order if ASIC takes the view that the person is ‘inappropriately’ relying on the class 
order to avoid disclosure of dollar amounts.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Disability discrimination

There were two interesting developments during 2004 in the area of disability 
discrimination and insurance. The fi rst was the decision of the Federal Court 
in QBE Travel Insurance v Bassanelli [2004] FCA 396 (7 April 2004), which 
considered the exemption for insurers in section 46 of the Disability Discrimination 
Act 1992 (Cth) (the DDA) that allows insurers to discriminate on the basis of 
disability in certain circumstances. 

The second and related development was the release on 14 July 2004 of the 
Productivity Commission’s inquiry report, Review of the Disability Discrimination 
Act 1992. As part of its inquiry, the Productivity Commission considered whether 
any changes should be made to the same s46 exemption for insurers. 

These developments are discussed in more detail below.

QBE Travel Insurance v Bassanelli
On 7 April 2004 in QBE Travel Insurance v Bassanelli [2004] FCA 396 
(7 April 2004), the Federal Court upheld the decision of the Federal Magistrates 
Court that an insurer had contravened sections 5 and 24 of the DDA, and that the 
insurer had not demonstrated that its conduct was such as to enable it to benefi t 
from the exemption for insurance in s46 of the DDA. 

Background
The appeal originated from the fi rst instance decision of Federal Magistrate 
Kenneth Raphael, given on 26 September 2003, that the insurer had unlawfully 
discriminated against Ms Bassanelli by declining to issue her a travel insurance 
policy because of her pre-existing condition as a sufferer of metastatic breast 
cancer. 

The insurer relied on s46 of the DDA, which provides that it is not unlawful for a 
person to discriminate against another person, on the ground of the other person’s 
disability, by refusing to offer the other person (among other things) an insurance 
policy for the terms or conditions on which an insurance policy is offered.

Insurers can benefi t from the s46 exemption if the following requirements are 
satisfi ed:

•  if the discrimination is:
•   based upon actuarial or statistical data on which it is reasonable for the fi rst-

mentioned person to rely; and
•   reasonable having regard to the matter of the data and other relevant factors; 

or
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•  in a case where no such actuarial or statistical data is available and cannot 
reasonably be obtained, the discrimination is reasonable having regard to ‘any 
other relevant factors’.

In its submissions, the insurer agreed that:

•   refusal of the policy of insurance could, in the circumstances, be considered to 
be discriminatory; and

•  there was no actuarial or statistical data relied upon or available when it came 
to the decision not to issue a policy of insurance to Ms Bassanelli,

but submitted that the discrimination was reasonable having regard to ‘any other 
relevant factors’. 

Ms Bassanelli stated in her evidence that she did not expect to obtain insurance 
for any cancer-related claim but that she did seek cover for potential losses in the 
course of travel that were not related to her pre-existing condition, such as theft, 
lost luggage and other accidental injury etc.

The insurer submitted that it did not offer such a policy because it was not 
economically viable to do so. The justifi cation for this position was that the insurer 
had been subject to a number of high-cost claims in the past where it had been 
very diffi cult to differentiate between the claimants’ pre-existing medical conditions 
and the medical conditions suffered by them while travelling. For that reason, the 
insurer was very cautious about simply offering a policy whereby any pre-existing 
condition was excluded.

Ms Bassanelli led evidence that other insurers offered policies that would have 
extended coverage to her situation (including the policy she accepted from 
Mercantile Mutual), and that the insurer now issues a policy that would have 
extended to her situation.

Federal Magistrate Raphael concluded in the fi rst instance that the discrimination 
was not reasonable. 

The decision
The grounds of appeal focused on the concept of ‘reasonableness’; that is, whether 
the discrimination was ‘reasonable’ having regard to ‘other relevant factors’.

Justice Mansfi eld found that, in this context, ‘reasonable’ is to be given its ordinary 
meaning and, in applying the ordinary meaning, he agreed with Federal Magistrate 
Raphael that the discrimination was not ‘reasonable’, having regard to ‘any other 
relevant factors’.

His Honour noted that, while the insurer had led anecdotal evidence that it had 
experienced diffi culties with regard to travel policies issued to insureds with pre-
existing medical conditions, it had not explained whether those diffi culties had 
arisen for insureds with breast cancer.

Justice Mansfi eld considered that the insurer should have sought further medical 
information from Ms Bassanelli or her medical advisers. 
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While the insurer had, in correspondence, invited Ms Bassanelli to contact the 
insurer if she had any questions regarding the insurer’s decision not to offer her 
coverage, Justice Mansfi eld found that the insurer should have gone further in that 
its correspondence did not convey any prospect of the insurer altering its decision 
in the light of further information or discussion.

Justice Mansfi eld concluded that the insurer ought to have investigated further into 
Ms Bassanelli’s circumstances and not assessed her situation based on general 
experience regarding pre-existing medical conditions.

His Honour made the following concluding comment on s46 of the DDA: [at 85]

     Section 46 of the DD Act recognises that there are circumstances in which discrimination 
by reason of disability may be justifi ed (or, at least, not be unlawful). It requires that the 
particular circumstances of an individual who is discriminated against be addressed, but 
not in a formulaic way. Even if the exemption pathway provided by s 46(1)(f) is utilised, 
the reference to ‘any other relevant factors’ confi rms that legislative intention.

The decision in Bassanelli highlights the diffi culty insurers face in demonstrating 
that the ‘other relevant factors’ exemption in s46 of the DDA should apply. The 
decision causes concern for insurers offering standard cover as it suggests that 
those insurers should investigate the individual circumstances of a prospective 
insured and, where reasonable, offer cover based on that individual’s situation. 
This will be of particular concern for insurers offering less expensive types of cover, 
as individual investigations will no doubt be signifi cantly more expensive to the 
insurer than using generic information.

Productivity Commission’s Review of the Disability 
Discrimination Act 1992
The Productivity Commission’s inquiry report, Review of the Disability 
Discrimination Act 1992, was released to the public on 14 July 2004. 

As part of the inquiry process, the Productivity Commission considered the 
social impacts of the DDA on people with disabilities, and on the community as 
a whole. This included considering whether any changes should be made to the 
s46 exemption that allows insurers to discriminate in certain circumstances (as 
discussed above).

The Productivity Commission recommended the retention of the exemption in s46 
but noted that the exemption could be improved as follows: 

Recommendation 12.1 

     The Disability Discrimination Act 1992 should be amended to clarify what are ‘other 
relevant factors’ for the purpose of the insurance and superannuation exemption (s.46). 
‘Other relevant factors’ should not include:

     • stereotypical assumptions about disability that are not supported by reasonable  
 evidence 

     • unfounded assumptions about risks related to disability.
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Recommendation 12.2 

     The Disability Discrimination Act 1992 should be amended to limit the application 
of the insurance and superannuation exemption (s.46). It should only apply if, when 
requested, insurance and superannuation providers give clear and meaningful reasons 
for unfavourable underwriting decisions (including an explanation of the information on 
which they have relied).

     Applicants should be advised of their entitlement to request these reasons.

Present status
There has been no substantive comment from the Commonwealth Government on 
the Commission’s recommendations, other than a statement by the Treasurer on 
14 July 2004 that the government is working through each of the Commission’s 
recommendations and will provide a considered response in due course.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Review of the private sector provisions of the 
Privacy Act 1988

The private sector provisions of the Privacy Act 1988 (Cth) are presently under 
review. The Review of the Privacy Act was foreshadowed by former Attorney-
General Daryl Williams in his second reading speech for the Privacy Amendment 
(Private Sector) Act 2000 (Cth). The Privacy Commissioner was asked to review the 
operation of the private sector provisions of the Privacy Act by current Attorney-
General Philip Ruddock on 13 August 2004.

The Offi ce of the Privacy Commissioner is to conduct the review within the terms 
of reference outlined by the Attorney-General. The terms of reference are that the 
Privacy Commissioner consider the degree to which the private sector provisions 
meet its objects, being:

(a) to establish a single comprehensive national scheme providing, through codes 
adopted by private sector organisations and National Privacy Principles, for the 
appropriate collection, holding, use, correction, disclosure and transfer of personal 
information by those organisations; and 

(b) to do so in a way that:  

i. meets international concerns and Australia’s international obligations relating to 
privacy; 

ii. recognises individuals’ interests in protecting their privacy; and 

iii. recognises important human rights and social interests that compete with privacy, 
including the general desirability of a free fl ow of information (through the media 
and otherwise) and the right of business to achieve its objectives effi ciently. 

These objects include creating a single comprehensive national scheme for the 
appropriate handling of individual’s personal information by organisations, in a 
way that:

•   meets international concerns and obligations relating to privacy;
•  recognises individuals’ interests in protecting privacy; and
•  recognises important human rights and social interests that compete with 

privacy, including the general desirability of the free fl ow of information (through 
the media and otherwise) and the right of business to achieve its objectives 
effi ciently.

The terms of reference exclude certain aspects of the private sector provisions from 
the review including:

•  genetic information;
•  employee records;
•  children’s privacy; and
•  electoral roll information and the related exemption of political organisations 

from the Privacy Act,
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as those areas are currently, or have recently been, subject to separate processes 
of review.

Part IIIA of the Privacy Act, which deals with credit reporting, is also not to be 
reviewed. However, the credit reporting provisions (along with other parts of 
the Privacy Act) could be relevant to the review in private sector provisions in 
circumstances where it is considered that they have an impact on the operation of 
the private sector provisions.

The Offi ce of the Privacy Commissioner released an issues paper on 27 October 
2004 to assist interested parties in making comments about the provisions. The 
Issues Paper provides a framework for assessing the extent to which the private 
sector provisions meet their objectives and is available at: http://www.privacy.gov.au/
act/review/index.html.

The issues paper summarises the issues arising from the private sector provisions of 
the Privacy Act that will be considered by the Privacy Commissioner as follows:

1. Do the provisions provide a comprehensive, national, consistent set of 
standards for privacy? Do they fi t seamlessly into the Privacy Act? Do they 
relate effectively with other federal privacy provisions, the privacy laws of the 
States and Territories and other relevant federal law?

2. Do the provisions operate in a way that assists Australian businesses to 
operate internationally? Are they adequate to ensure Australia fulfi ls its 
international obligations relating to privacy?

3. Are individuals confi dent that their interests in protecting their privacy are 
recognised and that personal information that is collected, used, stored and 
disclosed by organisations is adequately protected? Are individuals aware of, 
and able to exercise, their rights?

4. Do the provisions strike an appropriate balance between privacy and 
competing human rights and social interests, including free speech, medical 
research, national security, law enforcement and property rights? Is there 
a free fl ow of information? Is business aware of its obligations and able to 
comply with them while still achieving its objectives effi ciently?

Individuals and organisations were invited to make a written submission to the 
Offi ce of the Privacy Commissioner (http://www.privacy.gov.au). The closing date for 
submissions was 22 December 2004 and a fi nal report is expected from the Privacy 
Commissioner by 31 March 2005.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Review of discretionary mutual funds and 
direct offshore foreign insurers

In Allens Arthur Robinson’s Annual Review of Insurance & Reinsurance Law 2003, 
we reported on the review of discretionary mutual funds (DMFs) and direct offshore 
foreign insurers (DOFIs).

On 27 May 2004, the key fi ndings of the Review Committee, chaired by former 
Executive Director of the Treasury Gary Potts (the Potts Review), were released.

The full fi ndings of the Potts Review have not yet been made public. There have 
been calls from many quarters for the full fi ndings to be released for public review.

The key fi ndings discussed a number of the issues relating to DMFs and DOFIs that 
had been raised for consideration in the Report of the HIH Royal Commission.

The Potts Review addressed a number of potential options to address the perceived 
issues that arise from a consumer protection perspective in connection with 
DMFs and DOFIs. Of the options canvassed, the Potts Review made a number of 
recommendations for change concerning the regulation of DMFs and DOFIs. The 
government will implement these recommendations.

The key fi ndings relating to DMFs were as follows:

•   Require discretionary mutual cover to be offered only as a contract of 
insurance under the Insurance Act 1973 (Cth) (the Insurance Act), unless 
the Australian Prudential Regulation Authority (APRA) considers in the case 
of an individual entity that no contingent risk that would need to be met by 
additional undefi ned member contributions is retained in the entity (in these 
cases such risks would fall on the general insurer providing top-up cover).

•   Require APRA to collect and collate data on business written by DMFs under 
the exemption.

    The Government does not intend to regulate discretionary cover that is ‘carried 
on’ by state or local governments.

The key fi ndings relating to DOFIs were as follows:

•   Allow DOFIs marketing insurance in Australia to be exempt from prudential 
regulation in Australia if they are domiciled in a country APRA considers 
to have comparable prudential regulation, subject to a market signifi cance 
threshold to prevent established authorised insurers moving offshore. DOFIs 
not meeting this test would be able to market insurance in Australia, as an 
authorised insurer, through a branch or subsidiary.

•   Give APRA enhanced enforcement and investigative powers to establish 
whether the nature of a DOFIs’ operations is such as to require authorisation 
under the Insurance Act, subject to satisfactory safeguards.
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•   APRA to assume a data collection role in relation to offshore insurers.

At the time of preparation of this publication, draft legislation to implement the 
key fi ndings had not been published. The recommendations in relation to DOFIs, 
if implemented, will potentially have a signifi cant impact on the ability of overseas 
insurers to enter the Australian insurance market in a more concerted fashion than 
has been the case previously. The Australian insurance industry is keen to ensure 
that there is a level playing fi eld in terms of regulation between locally APRA-
authorised general insurers and their overseas competitors.

Further, it is not clear which particular overseas jurisdictions APRA will consider 
to have a relevantly comparable insurance prudential regulatory regime. Until 
that becomes clearer, and the fi nal form of the legislation is determined, there 
remains some uncertainty as to the fi nal practical outcomes of the Potts Review 
recommendations.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

ASIC releases results of its unauthorised 
foreign insurance market campaign

On 6 December 2004, the Australian Securities & Investments Commission (ASIC) 
released a summary of the results of its campaign on the unauthorised foreign 
insurance market (ASIC Information Release 04/62).

ASIC undertook the campaign in 2003, reviewing the operations of eight Australian 
general insurance intermediaries who placed business with unauthorised foreign 
insurers (UFIs). A UFI is the term generally used for an insurer that carries on 
general insurance business outside Australia. UFIs are able to offer insurance in 
Australia, but are not regulated by the Australian Prudential Regulatory Authority 
(APRA) and are not required to meet APRA’s capital solvency and other prudential 
standard requirements. The main purpose of ASIC’s campaign was to examine how 
intermediaries for UFIs conducted their business and whether they complied with 
relevant legislative requirements. At the time the campaign was conducted, the 
intermediaries were subject to the now repealed Insurance (Agents and Brokers) 
Act 1984 (Cth).

ASIC reported having detected several apparent breaches of the law. These mainly 
related to registration, disclosure and dispute resolution requirements. ASIC has 
commenced investigations in relation to those matters.

ASIC has indicated that it will continue to monitor the UFI market, including 
continuing to assess whether the current law provides adequate disclosure and 
other protections for consumers of insurance provided by UFIs.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

ASIC probes insurance broker remuneration

In the wake of the proceedings commenced against brokers in New York by the 
New York Attorney-General, Eliot Spitzer, concerning alleged impropriety in dealings 
between insurers and brokers, the Australian Securities & Investments Commission 
(ASIC) announced a campaign to examine insurance brokers’ remuneration 
practices (ASIC Media Release 04-389).

The purpose of the campaign is to establish whether insurance brokers are acting 
in the best interests of their clients. The law relating to the giving by brokers and 
insurers of information regarding remuneration passing between them, and other 
arrangements between insurers and brokers, is now contained in Chapter 7 of 
the Corporations Act 2001 (Cth) (the CA). The previous regime, as set out in the 
Insurance (Agents and Brokers) Act 1984, was repealed in its entirety with the 
introduction of the new fi nancial services regime in the CA.

The current regime imposes obligations on brokers to disclose to their clients 
certain information about remuneration and other benefi ts received. In the case 
of retail clients (that is, personal lines and general insurance covers provided to 
individuals and small business; and all life insurance covers), there are specifi c 
requirements that must be disclosed in fi nancial services guides, and statements of 
advice.

ASIC has sought information and documents from a selection of insurance brokers 
and insurance companies in an attempt to better understand the practices used 
in the industry, and to satisfy itself that appropriate disclosures are being made to 
clients.

ASIC intends to publicise the fi ndings of the campaign by March 2005. It will 
indicate at that stage whether it believes that further regulatory action is required.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

APRA proposes improved prudential 
requirements for lenders’ mortgage insurance

On 9 August 2004, the Australian Prudential Regulation Authority (APRA) issued 
a discussion paper proposing an improved and enhanced framework for lenders’ 
mortgage insurers (LMIs). APRA also proposed a tightening of the prudential rules 
governing the 50 per cent capital concession available to authorised deposit-taking 
institutions (ADIs) on mortgage insured loans.

The core elements of the proposed new framework include:

•  a new, more risk-sensitive regulatory capital model for the LMI industry; and
•  a signifi cant increase in the minimum regulatory capital requirement applicable 

to LMIs.

The proposals follow a housing loan stress test involving 120 ADIs, which was 
conducted by APRA during 2003. The review identifi ed that a signifi cant proportion 
of ADI counterparty default risk for housing loans is transferred to LMIs. This, in 
turn, raised the question of how LMIs would fare in a severe housing downturn. In 
late 2003, APRA extended the stress test to LMIs and conducted a review of the 
LMI industry, including reinsurance arrangements, parental support arrangements, 
reporting requirements and relationships with ADIs.

This followed APRA’s recent consideration of whether LMI business should continue 
to be restricted to monoline insurers. This was canvassed in APRA’s Stage 2 
reforms, which are reported in Allens Arthur Robinson’s Annual Review of Insurance 
& Reinsurance Law 2003.

The stress test and review of the LMI industry identifi ed inadequacies in the current 
LMI capital and reporting framework; inconsistencies in the prudential supervision 
of LMIs and ADIs; and some potentially ineffective risk transfer arrangements 
between LMIs and ADIs. The reforms proposed in the APRA discussion paper are 
intended to address what APRA perceives as these key risk issues.

•  Proposal 1 – proposed changes to the capital framework for LMIs that are 
intended to increase the level of the Maximum Event Retention (MER) charge 
that forms a large component of the insurer’s Minimum Capital Requirement 
(MCR). The proposals will increase the level of the MER and standardise the 
method of calculation across the industry. The proposal will apply to all APRA-
regulated LMIs that use the APRA prescribed method to calculate the MCR.

•  Proposal 2 – relates to the reporting of the MER by LMIs and proposes 
additional reporting on risk profi les and reinsurance arrangements on a quarterly 
basis.

•   Proposal 3 – modifi es the current conditions under which ADIs will be entitled 
to claim a 50 per cent concessional risk weight on loans that are mortgage-
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insured. APRA proposes to modify the defi nition of acceptable mortgage 
insurance to require insurance to be provided by an LMI that:

•   is authorised by APRA; or
•   is domiciled in a country that APRA considers to have comparable insurance 

prudential regulation (this requirement is in line with the key fi ndings of the 
Potts Review on Discretionary Mutual Funds and Direct Offshore Foreign 
Insurers, which is reported on page 192 of this Annual Review).

    The objectives of the proposals are to increase the protection provided 
to policyholders and other benefi ciaries of mortgage insurance policies, 
to ensure that LMI capital requirements are more risk-sensitive than is 
presently the case, to reduce inconsistencies in the prudential supervision 
of LMIs and ADIs and to increase the transparency of LMI prudential 
requirements to market participants.

Industry consultation was sought and, as at the time of preparation of this 
publication, the fi nal outcomes of the industry consultation process had not been 
made publicly available. APRA intends that the proposals set out in the discussion 
paper will be implemented on 1 July 2005, subject to appropriate transitional 
arrangements that APRA has indicated it will consider on a case-by-case basis.
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Insurance legal framework and industry 
developments in China

ASIA REVIEW – CHINA

Foreign insurers and reinsurers have continued to increase their participation in the 
Chinese insurance market. For example, General Re Corp has received a licence 
to establish branches in China; American International Group announced that it 
was about to commence non-life insurance operations in China; Swiss Re received 
a full national reinsurance branch licence; and Munich Re launched a branch 
offi ce in Beijing, being the fi rst foreign reinsurer to obtain approval from the China 
Insurance Regulatory Commission (the CIRC) to conduct reinsurance business in 
both the life and general sectors.

As anticipated, the regulatory environment and market conditions affecting the 
insurance industry in China have continued to change during 2004.

Changing regulatory environment
Two important new rules came into effect in 2004, which were foreshadowed in 
Allens Arthur Robinson’s Annual Review of Insurance & Reinsurance Law 2003.

The Regulations for the Administration of Foreign-invested Insurance Companies 
(the FIIC Regulations) were fi rst promulgated by the State Council on 12 December 
2001, following China’s accession to the World Trade Organisation (WTO). After 
more than two years of operation of the FIIC Regulations, the CIRC promulgated 
the Implementing Rules to the Regulations for the Administration of Foreign-
invested Insurance Companies (the Implementing Rules) on 13 May 2004. The 
main aim of the Implementing Rules, which came into effect on 15 June 2004, is 
to clarify and supplement certain provisions of the FIIC Regulations.

The FIIC Regulations
Modes of investment 

Under the FIIC Regulations, foreign insurance companies are allowed to establish 
a branch or a wholly foreign-owned or equity joint-venture insurance company (ie 
a foreign-invested insurance company or ‘FIIC’) in China. The FIIC Regulations 
have not explicitly stipulated the equity ratio between a Chinese party and the 
foreign investor in a joint-venture FIIC. As the FIIC Regulations were promulgated 
after China gained WTO membership, it is believed that the following equity 
participation principles, as laid down in China’s Protocol of Accession, should 
apply:

•  for life insurance, a maximum of 50 per cent foreign-equity interest in a joint 
venture will be allowed upon accession;

    It is worth noting that this restriction on foreign equity participation in life 
insurance business has now been clarifi ed and reinstated in the Implementing 
Rules.
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•  for non-life insurance, joint ventures in which the foreign partner’s equity 
interest does not exceed 51 per cent will be permitted upon accession; and

•  wholly foreign-owned enterprises providing non-life insurance services (except 
for statutory insurance business) has been permitted within two years after 
accession (ie as from December 2003).

Permitted scope of business

With the CIRC’s approval, FIICs can engage in the following businesses:

•  property insurance, including property damage insurance, liability insurance 
and credit insurance;

•  personal life insurance, including life insurance, health insurance and 
accidental injury insurance;

•  large-scale commercial risk insurance and master policy insurance; and 
•  reinsurance in respect of the insurance businesses described in the three 

items above.

An FIIC is not allowed to engage in both property insurance and personal life 
insurance at the same time.

Registered capital requirement

An FIIC is required to have a minimum registered capital of RMB 200 million, 
which must be fully paid up in cash. A minimum operating capital of RMB 200 
million is required to be allocated by a foreign insurance company to its Chinese 
branch, and has to be fully paid up in a freely convertible foreign currency.

Qualifi cations of the foreign insurance companies

The following conditions must be met by a foreign investor when applying to set 
up an FIIC:

•  the foreign investor must be an insurance company with more than 30 years’ 
experience; 

•   the foreign investor has already established a representative offi ce in China for 
at least two consecutive years; 

•   the foreign investor has total assets of not less than US$5 billion at the end of 
the year immediately preceding the year in which the application is lodged with 
the CIRC; 

•  an effective system for supervising and regulating the insurance industry exists 
in the home country or region where the foreign investor is located, and the 
foreign investor is under the effective supervision and management of the 
government body charged with the authority to supervise and regulate the 
insurance industry in its home country or region; 

•   the foreign investor is in compliance with the standards of compensation 
capability in its home country or region; 

•   the foreign investor has the consent of the government body in charge of 
supervising and regulating the insurance industry in the investor’s home country 
or region and has given consent to the application; and 

•  other prudential conditions that may be imposed by the CIRC.
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The fi rst three of these conditions are the threshold requirements set out in China’s 
Protocol of Accession, while the rest are additional, prudential criteria.

Approval procedure and the CIRC’s supervision

The CIRC is the authority responsible for examining and approving applications for 
the establishment of FIICs. After receipt of the application, the CIRC will conduct 
a preliminary examination and decide whether to accept the application within six 
months after its receipt. If accepted, the CIRC will issue a formal application form 
to the applicant.

The applicant must complete the preparatory work to establish an FIIC within one 
year after receiving the formal application form. Applicants unable to complete 
this within the one-year period can apply to the CIRC for a three-month extension. 
Once the preparatory work is completed, the applicant must submit the formal 
application form and other relevant details to the CIRC for fi nal approval. The CIRC 
has 60 days to decide whether to grant approval. If granted, the applicant will be 
issued with an insurance operation permit.

Apart from approving the initial establishment of FIICs, the CIRC will also perform 
ongoing supervisory functions for the business and fi nancial position of FIICs. In 
particular, the CIRC has the power to request FIICs to submit relevant documents, 
information and written reports about the operation of their businesses within a 
stipulated time period, and to impose penalties and sanctions on FIICs that have 
violated the relevant laws and regulations.

Major areas of clarifi cation
The Implementing Rules have made the following clarifi cations to the FIIC 
Regulations:

•  foreign insurance companies are defi ned as those that are established outside 
China and engaging in insurance business. For the purposes of the FIIC 
Regulations, foreign insurance companies will include those incorporated in 
Hong Kong, Macau and Taiwan;

•  a foreign insurance company is not allowed to own more than a 50 per cent 
equity interest (directly or indirectly) in a Chinese-foreign, joint-venture 
insurance company undertaking life-insurance business (including life 
insurance, health insurance and accidental injury insurance);

•  those FIICs established before the implementation of the FIIC Regulations, 
and with registered or operating capital less than RMB 200 million, are 
required to make up the shortfall within two years of the implementation of the 
Implementation Rules (ie before 15 June 2006);

•  the CIRC will not approve applications from FIICs whose registered or operating 
capital has not yet been fully paid up;

•  the registered or operating capital of FIICs must be fully paid up in cash; and
•  foreign insurance companies are not allowed to withdraw the operating capital, 

by any means, of the branch offi ces that they have already established in China.

The Implementing Rules do not mention the maximum percentage of equity 
interest that a foreign insurance company can own in an FIIC undertaking 
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property insurance business. According to the Protocol of Accession signed by the 
People’s Republic of China Government, wholly foreign-owned enterprises can be 
established to provide non-life insurance services (except for statutory insurance 
business) within two years after China’s accession to the WTO. Accordingly, foreign 
insurance companies should now be able to set up wholly foreign-owned enterprises 
to undertake property insurance business in China.

Notes on establishment of branch offi ces
The original FIIC Regulations only briefl y mentioned that the setting up of 
branches by FIICs will be examined and approved by the CIRC in accordance 
with the relevant regulations. The Implementing Rules have now set out more 
detailed conditions relating to the establishment of branches by foreign insurance 
companies. In particular, the following requirements must be observed:

•  branch offi ces must be established if an FIIC wishes to conduct business 
in other provinces, self-autonomous regions and centrally administered 
municipalities outside its registered place of residence;

•  an FIIC is required to increase its registered capital by at least RMB 20 million 
if its original registered capital is only RMB 200 million and if it is applying to 
set up a branch offi ce for the fi rst time;

•  if the registered capital of an FIIC has reached RMB 500 million, and it is in a 
sound fi nancial position, it will not be required to increase its registered capital 
when applying to set up branch offi ces; and

•  an FIIC is required to apply directly to the CIRC for setting up a branch offi ce. 
If the application is approved, the applicant must complete the preparation 
work for establishing a branch offi ce within six months from the date of the 
CIRC’s approval. Thereafter, the applicant is required to submit to the CIRC a 
formal application for commencing business. The CIRC will issue a permit for 
conducting insurance business to the branch offi ce if the application is fi nally 
approved.

Other matters
Documentation concerning the initial application for establishing an FIIC has been 
further clarifi ed in the Implementing Rules. In addition, the Implementing Rules 
have also laid down more detailed procedures for liquidating an FIIC.

Also, in April 2004, the CIRC released its fi rst regulation designed to govern 
insurance asset-management companies (IAMC). The new regulations came into 
effect on 1 June 2004 and it is expected that they will allow Chinese insurance 
companies to bring their practices in line with international practice.

Previously, Chinese insurance companies generally maintained a separate 
department within the company that managed its assets, including premium 
income. The new IAMC regulations, among other things, deal with the requirements 
for establishing an IAMC and set out the application process for obtaining approval 
to establish an IAMC.

In order to establish an IAMC, the key regulatory requirements are:

•  at least 75 per cent of equity interest in the IAMC must be held domestically; 
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•  the registered capital of the IAMC must be at least RMB 30 million; 
•   the registered capital of the IAMC must not be less than 0.1 per cent of the total 

funds being managed by the IAMC; 
•  the IAMC may only manage its own funds and the funds of its shareholders and 

the insurance companies controlled by its shareholders; and 
•  the funds managed by the IAMC must be held in escrow by a third party, 

who must be a commercial bank or other fi nancial institution that meets 
requirements laid down by the CIRC.

The CIRC is also reported to be developing new rules allowing foreign insurance 
brokers to operate in China. Aon was the fi rst foreign broker to obtain a licence to 
operate in China by way of a Sino-foreign joint-venture, which became operational 
earlier this year.

Closer economic partnership arrangement
In other developments, in December 2003, China and Hong Kong submitted a joint 
notifi cation to the WTO regarding the Closer Economic Partnership Arrangement 
(CEPA) between Hong Kong and China, which came into effect from 1 January 
2004. Under CEPA, Hong Kong insurance companies are allowed to form groups 
to meet the requirements to enter the Chinese insurance market, as opposed to the 
requirement that each company meet those requirements individually.
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Insurance legal framework and industry 
developments in Singapore

ASIA REVIEW – SINGAPORE

In Allens Arthur Robinson’s Annual Review of Insurance & Reinsurance Law 
2003, we reported on the legislative changes being made to the regulatory 
framework of Singapore’s insurance industry through the implementation of the 
Insurance (Amendment) Act 2003 (IAA). As we noted in our report, some of the 
IAA’s provisions that would introduce a new risk-based capital framework into the 
industry were yet to come into effect.

Deputy Prime Minister Lee Hsien Loong, Chairman of the Monetary Authority of 
Singapore (MAS), stated at the Association of Banks’ annual dinner in Singapore 
on 17 June 2004 that, as a result of the MAS’s comprehensive review of the 
Singapore fi nancial sector including the implementation of the IAA reforms, the 
formerly closed insurance industry has been ‘substantially deregulated’ and the 
MAS has achieved ‘enhanced disclosure requirements of products, tightened up 
sales practices and raised the overall professionalism of insurance advisers’.

Regulatory developments
On 23 August 2004, the MAS released the Insurance (Amendment) Act 
(Commencement) Notifi cation 2004, whereby sections 18(d), (e), 19 and 20(c) of 
the IAA have come into effect immediately.

Section 18(d) deleted and replaced subsections 17(5) – (10) of the Insurance Act 
1966 (the Act) and inserted, among other provisions, a new subsection (6) that 
introduces the concept of ‘surplus account’ for insurance funds maintained by 
direct life insurers.

Section 18 of the Act deals with ‘margins of solvency’ of every registered 
insurer, which now has been amended by s19 of the IAA to replace the existing 
requirements with fund solvency and capital adequacy requirements as may be 
prescribed or specifi ed in directions for the purposes of this section.

Section 20(c) of the IAA replaces subsection 21(5) of the Act, which now provides 
for the recognition of the new fund solvency and capital adequacy requirements, 
introduced by s19 of the IAA, for the maintenance of assets in Singapore by 
registered insurers.

The MAS also announced that insurers in Singapore will have the benefi t of a 
transitional period until 1 January 2005 to comply with the new requirements. 
During this period, the existing arrangements will continue to apply to those 
insurers who have not yet adopted the new framework (Insurance (Transitional and 
Savings Provisions) Regulations 2004).
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The MAS has also issued the following new regulations and guidelines:

•  Insurance (Valuation and Capital) Regulations 2004;
•  Insurance (Accounts and Statements) Regulations 2004;
•  Insurance (Actuaries) Regulations 2004;
•  Insurance (Transitional and Savings Provisions) Regulations 2004;
•  Insurance (General Provisions) (Amendments) Regulations 2004;
•  Notice on Valuation of Policy Liabilities of Life Business; and
•  Guidelines on Valuation of Policy Liabilities of General Business.

The most signifi cant provisions of these new regulations include:

Insurance (Accounts and Statements) Regulations 2004
Regulations 4 and 5 require that, for the purposes of s36(1), the insurer must 
provide certain statements of accounts and other statements that will help provide a 
picture of the insurer’s fi nancial and risk status.

Direct general insurers (DGIs), that is, insurers registered to carry on general 
business, must lodge in each accounting period and for each insurance fund 
established under s17 of the Act:

•  a balance sheet in the prescribed form;
•  a profi t and loss account in the prescribed form;
•  a statement, in the prescribed form, giving particulars of premiums, claims, 

underwriting results and operating results; and
•  where the insurance fund is maintained for Singapore policies, a statement in 

the prescribed form, giving particulars of the accident and health benefi ts of 
each policy in the fund.

Direct life insurers (DLIs), that is insurers registered to carry on life business, must 
lodge in each accounting period and for each insurance fund established under s17 
of the Act:

•  a balance sheet in the prescribed form; 
•  a profi t and loss account in the prescribed form; 
•  separate statements, in the prescribed forms for all policies issued to individuals 

and groups of individuals, giving details of new policies, the termination 
of policies, the transfer of policies to or from the register of Singaporean 
policies, or offshore policies, and the business in operation as at the end of the 
accounting period; and

•  where the insurance fund is maintained for Singaporean policies, a statement in 
the prescribed form that details the accident and health benefi ts of each policy 
in the fund.

General and life reinsurers have the same respective obligations as general and life 
insurers, with the exception that reinsurers are not required to lodge a statement 
dealing with the accident and health benefi ts of policies.

DGIs are required to fi le the following quarterly returns for each insurance fund 
established under s17 of the Act:

•  a balance sheet in the prescribed form, excluding annexes and notes;
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•  a profi t and loss account in the prescribed form, excluding annexes;
•  a statement, in the prescribed form, excluding the notes, giving particulars of 

premiums, claims, underwriting results and operating results; and
•  a statement, in the prescribed form, giving particulars of the development of 

premiums and claims for the current accounting period and the previous seven 
accounting periods.

DLIs are also required to fi le the following quarterly returns for each insurance fund 
established under s17 of the Act:

•  a balance sheet in the prescribed form, excluding annexes and notes; 
•   a profi t and loss account in the prescribed form, excluding annexes; 
•   separate statements, in the prescribed forms for all policies issued to 

individuals and for all policies issued to groups of individuals, excluding the 
notes, giving details of the issue of new policies, the termination of policies, the 
transfer of policies to or from the register of Singaporean policies or offshore 
policies, and the business in operation at the end of the accounting period; and 

•  where the insurance fund is maintained for Singaporean policies, a statement in 
the prescribed form, giving particulars of lapses during the accounting period.

General and life reinsurers have the same respective quarterly obligations as 
general and life insurers, except that:

•   general reinsurers are not required to submit particulars of the development 
of premiums and claims for the accounting period and the previous seven 
accounting periods; however, general reinsurers are required to submit a 
statement, in the prescribed form, giving details of reinsurance business 
accepted during the accounting period where an insurance fund is maintained 
for offshore policies; and 

•  life reinsurers are not required to submit details of lapses during the accounting 
period for funds maintained for Singaporean policies.

All statement of accounts and balance sheets lodged under regulation form must be 
accompanied by an auditor’s report and an auditor’s supplementary report, both in 
the prescribed form (regulation 12).

Regulation 6 deals with the lodging of statements for actuarial investigations 
conducted under s37(1) of the Act, which imposes strict requirements on life 
insurers to lodge statements for actuarial investigations they are required to 
conduct in each accounting period.

Regulation 7 requires general insurers to lodge in each accounting period:

•  a report of the actuarial investigations undertaken under s37(1);
•  an abstract of the actuary’s report on policy liabilities, which also states that the 

purpose of the report is to carry out an actuarial investigation into the valuation 
of policy liabilities; the name of the actuary, their professional qualifi cations; 
the relevant accounting period; a confi rmation that all requirements specifi ed 
for the valuation of policy liabilities have been complied with; the general 
principles and full details of the methods adopted in the valuation of premium 
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and claim liabilities in each line of business; and the premium and claim 
liabilities for each line of business; and

•  details of an actuary’s practising certifi cate.

Further, regulation 8 requires insurers to lodge for each accounting period:

•  a prescribed statement for the fund solvency requirement of each insurance 
fund established and maintained by the insurer under the Act;

•  a statement, in the prescribed form, about the total risk requirement of 
assets and liabilities of the insurer that do not belong to any insurance fund 
established and maintained under the Act; and

•  a statement describing the capital adequacy of the insurer.

Regulation 10 specifi es that any value or amount disclosed of an asset or a liability 
or used for the calculation of fi nancial resources and risk requirement of the insurer 
must be a value or amount that is determined according to the Insurance (Valuation 
and Capital) Regulations 2004.

Regulation 11 requires that any document lodged under regulations 4, 6, 7 or 8 
must be signed by two directors and the principal offi cer of the insurer. Further 
persons signing any fund balance-sheet under regulation 4 or any documents 
lodged under regulation 8 must also lodge a certifi cate in the prescribed form.

Further, under regulation 13, each document that is required to be lodged under 
regulations 4, 5, 6, 7 or 8 must also be lodged electronically, except for the 
documents listed in regulation 13(3).

Regulation 15 sets out in detail the deadlines for these submissions, which can be 
submitted either electronically or in hard copy.

Insurance (Valuation and Capital) Regulations 2004
Regulation 3 states that the MAS will not register an applicant as a direct insurer 
or reinsurer under s9(1)(c) of the Act, unless the applicant has a paid-up ordinary 
share capital of no less than:

•  S$5 million where the applicant applies to be a direct insurer but intends to 
carry on a business concerned only with investment-linked and short-term 
accident and health policies;

•  S$10 million for any other applicant applying to be a direct insurer; and 
•  S$25 million in the case of applicants applying to be a reinsurer.

Regulation 4 states that, for the purposes of s18(1)(a), the solvency requirements 
of an insurer must be such that at all times the fi nancial resources of the fund are 
not less than the total risk requirement of the fund.

Further, for the purposes of s18(1)(b) of the Act, the capital adequacy requirements 
of an insurer must at all times be such that the fi nancial resources of the insurer 
are not less than:

•  the sum of:
•   the aggregate of the total risk requirement of all insurance funds established 

and maintained by the insurer under the Act; and
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•   where the insurer is incorporated in Singapore, the total risk requirement 
arising from assets and liabilities of the insurer that do not belong to any 
insurance fund established and maintained under the Act; or

•  a minimum amount of S$5 million,

whichever is higher.

Regulation 4(3) requires an insurer to notify the MAS when it becomes aware that 
it has failed, or is likely to fail, to comply with the above fund-solvency or capital-
adequacy requirements. When such notifi cation is given to the MAS or the MAS 
becomes aware of an insurer’s inability to comply with those requirements, the 
MAS may impose certain compliance measures on the insurer.

Regulation 5 forbids an insurer incorporated in Singapore from reducing its paid-up 
ordinary share capital or redeeming any preference share without the MAS’s prior 
written approval.

Regulations 7 to 16 in Part IV deal with the valuation of assets and regulations 
17 to 21 in Part V deal with the valuation of liabilities, which, as noted above, 
are relevant for the purpose of regulation 10 of the Insurance (Accounts and 
Statements) Regulations 2004.

Regulation 22 deals with surplus accounts established and maintained by DLIs 
under s17(6)(a) of the Act, and sets out, among other things, the following 
requirements:

•  the assets of the surplus account for a participating fund must be kept separate 
from other assets of the fund; and

•  the insurer must identify in its books, accounts and records the particular 
assets that form part of the surplus account.

For participating funds established before 1 January 2005, the insurer must 
assign, as the balance of the surplus account as at 1 January 2005, the value of:

•   the higher of: 
•   the amount of surplus assets over liabilities allocated to the shareholders for 

the accounting period from 1 January to 31 December 2004, but which is 
yet to be transferred from the participating fund to shareholder’s funds; or 

•   zero; or

•  the total assets of the fund, less the sum of: 
•   the minimum condition liability of the fund; and 
•   other liabilities calculated in the manner provided for in this regulation,

    immediately before 1 January 2005,

whichever is the lower.

For any participating fund established on or after 1 January 2005, the insurer 
must assign, as the balance in the surplus account, the value of zero at the 
establishment of the fund.
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Insurance (Actuaries) Regulations 2004
This regulation deals with the appointment of authorised actuaries.

In order for a DLI to appoint an actuary, the life insurer must, under regulation 4:

•  submit to the MAS, using the prescribed form, the particulars of the person 
proposed to be appointed as an actuary; and 

•  satisfy the MAS that the person is fi t and proper and has the actuarial 
qualifi cations and experience to perform the functions of an appointed actuary.

All appointments must be approved by the MAS.

Regulation 5 deals with the determination of whether a premium or rate of 
premium for a life policy, or long-term accident and health policy is suitable for the 
purposes of s24 of the Act. The actuary must take into account the impact of the 
premium or rate on the DLI’s prospective fi nancial condition.

Section 24 of the Act states that a DLI shall not issue a life policy or long-term 
accident and health policy of any description if the premium chargeable under the 
policy is not in accordance with rates fi xed with the approval of the actuary.

Under regulation 6, the actuary is required to give to the directors of a DLI, for the 
purposes of s17(6) of the Act, a written recommendation on the allocation of the 
participating fund:

•  to the surplus account; and 
•  by way of bonus to the participating policies.

In its recommendations, the actuary must consider the requirements of s17(6); 
fairness and equity among different policies; and the impact on the prospective 
fi nancial conditions of the fund.

Regulation 7 requires the actuary of a DLI to assist the DLI in formulating a 
suitable policy on how the assets of an insurance fund are to be invested.

Regulation 8 requires the actuary of a DLI to prepare a written report to the 
principal offi cer of the DLI on any matter that:

•   has come to the attention of the actuary in the course of carrying out his or her 
duties; 

•   in the opinion of the actuary, has any materially adverse effect on the fi nancial 
condition of the DLI for its life business; and 

•  requires rectifi cation by the DLI.

If the insurer fails to take appropriate steps to rectify any matter reported by the 
actuary in accordance with regulation 8 within a reasonable time, regulation 
9 requires the actuary to send a copy of his or her report to the MAS.

Insurance (General Provisions) (Amendment) 
Regulations 2004
This regulation amends the Insurance (General Provisions) Regulations 2003.
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Regulation 9 deals with the determination of liabilities in connection with winding 
up an insurance company and in determining whether the insurer is unable to pay 
its debts; any liability of the insurer for policies; and any liability of the insurer for 
Singaporean or offshore policies, which is required to be valued in the manner set 
out in Part V of the Insurance (Valuation and Capital) Regulations 2004.

Policy valuation guidelines
To help clarify the new regulations, the MAS issued guidelines, Notice of 
valuation of policy liabilities of general business (ID1/04), on 24 August 2004. 
The guidelines are intended to provide guidance on the valuation of general 
insurance policy liabilities for the purposes of the Insurance (Valuation and Capital) 
Regulations 2004. The guidelines are available online at: http://www.mas.gov.sg/
masmcm/bin/pt1Guidelines_for_Insurance_Companies.htm.

Policy liabilities valuation guidelines
The policy liabilities valuation guidelines, Notice on valuation of policy liabilities 
of life business MAS 319, were also released on 24 August. The notice comprises 
both mandatory requirements and guidelines on the valuation of policy liabilities for 
life business and the reporting of such valuation. The notice is available online at: 
http://www.mas.gov.sg/masmcm/bin/pt1Latest_Updates.htm.
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Cause of action in tort for negligence excluded 
by contractual terms

ASIA REVIEW – SINGAPORE

Case Name:
Man B&W Diesel S E Asia Pte 
Ltd v PT Bumi International 
Tankers

Citation:
[2004] 2 SLR 300, Court of 
Appeal per Yong Pung How CJ, 
Chao Hick Tin JA and Tan Lee 
Meng J

Date of Judgment:
9 March 2004

Issues:
•   Did the sub-contracting 

engine supplier have a duty 
of care to the ship owner?

•   Even if a duty of care was 
imposed, did the trial judge 
err in holding that it had 
been breached?

This case considered whether the owners of a vessel were 
entitled to sue the sub-contracting engine manufacturers, for 
economic losses under the tort of negligence when there were 
express clauses in the main contract between the owners and the 
vessel builder limiting the remedies available to the owners for 
any defect. 

The respondent was the owner of an Indonesian-fl agged oil tanker. It was built by 
Malaysian Shipyard and Engineering Sdn Bhd (the ship builder). Under a contract 
between the respondent and the ship builder, limited remedies were available to 
the respondent in the event of defects discovered in the ship. The sub-contracting 
engine supplier (the appellant) entered into an agreement with the ship builder to 
supply the ship’s engine. There was no contract between the respondent and the 
appellant. 

There were problems with the engine after delivery and it broke down completely 
a little less than three years later. The respondent brought an action for damages 
against the appellant, alleging that the engine was negligently designed and 
manufactured so as to be unable to meet the purpose for which it was supplied, 
and claiming that the appellant owed the respondent a duty of care. 

The trial judge held that this was a case where there was a tortious duty on the 
appellant to avoid negligently causing another party to sustain pure economic 
loss. In doing so, the trial judge followed two decisions of the same court in RSP 
Architects Planners & Engineers v Ocean Front Ptd Ltd [1996] 1 SLR 113 and 
RSP Architects Planners & Engineers (Raglan Squire & Partners FE) v Management 
Corporation Strata Title Plan No 1075 [1999] 2 SLR 449. The trial judge held that 
the appellant had breached its duty of care and that the limitation clauses in the 
contract between the respondent and the ship builder did not bar the respondent 
from making a claim for economic loss. 

The decision
On appeal, it was held that:

•   the Ocean Front case was particular to its facts and that extreme caution should 
be exercised in applying it to a scenario that was essentially contractual;

•   the Ocean Front case and similar decisions in other jurisdictions can be 
distinguished from the present case because they were concerned with 
economic losses on account of damage to real property, not chattels;

•   by entering into the contract with the ship builder, the respondent committed 
itself to looking to the ship builder for redress. To infer a duty of care on 
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the appellant would be to run counter to the specifi c arrangement that the 
respondent had made with the ship builder; and

•  if the respondent was concerned about the limitation of liability clauses it 
should have modifi ed them before execution or obtained independent insurance 
coverage for any economic losses.

The court traced the law in various jurisdictions, including the Australian case of 
Bryan v Maloney (1995) 128 ALR 163 where the High Court held that there was 
suffi cient proximity between the builder of a house and a subsequent owner of 
the house to give rise to a duty of care. The court stressed the fact that this case 
has been limited to cases involving permanent residences and not commercial 
buildings (see, for example, Fangrove Pty Ltd v Tod Group Holdings Pty Ltd [1999] 
2 Qd R 236 and Woollahra Municipal Council v Sved (1996) 40 NSWLR 101).

The court held that while there is a line of authority that supports the proposition 
that the principle in Donoghue v Stevenson [1932] AC 562 has been extended 
to claims other than for personal injuries or property damage, those decisions 
concerned damage to homes. With regard to the application of the Ocean Front 
case, the court held that, because of the peculiarity of the facts of that case, it 
should be treated as a special case and not one that has extended greatly the 
Donoghue principle.  

The court further held that the respondent did not have a right at general law to a 
claim in tort, and that the relevant test is whether or not there are any compelling 
reasons to extend the law to afford a remedy to the appellant. The court concluded 
that it would not be just and reasonable, in all of the circumstances of the case, 
especially given the contractual arrangement entered into by the respondent, to 
impose a duty on the appellant. 

This case highlights the importance of seeking independent 
insurance cover in circumstances where a contractual 
arrangement limits the remedies available to the contracting 
party or parties.
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Interpretation of insurance contract dispute 
resolution clauses

ASIA REVIEW – SINGAPORE

Case Name:
PT Tugu Pramata Indonesia v 
Magma Nusantara Ltd

Citation:
[2003] 4 SLR 257, High Court 
per Judith Prakash J

Date of Judgment:
10 September 2003

Issues:
•   Insurance policy arbitration 

clauses
•   Agreements to arbitrate

An Indonesian insurer applied to the High Court of Singapore 
for a declaration that a Singaporean arbitral tribunal had no 
jurisdiction over an Indonesian insurance dispute and for an order 
to set aside an interim award for costs. The court set aside the 
order for costs because the arbitration clause provided that the 
tribunal did not have the power to award costs, but declined to 
make the declaration because the dispute fell within the scope of 
the arbitration clause.

PT Tugu Pramata Indonesia (PTT) issued an insurance policy (the policy) to Magma 
Nusantara Ltd (MNL) in 1998 to cover a geothermal well operation in Indonesia. 
A dispute over the limit of the cover arose later that year after PTT paid out only 
US$2 million in settlement of MNL’s claim for US$10 million.

On 6 October 1999, MNL served PTT with a document entitled ‘Notice of 
Arbitration’ (the notice) under clause 3.18 of the policy. That clause, headed 
‘Arbitration’, specifi es that in the event of disagreement on any matter under the 
policy, ‘appraisers’ and an ‘umpire’ shall appraise loss or damage. PTT responded 
by letter eight days later, communicating a conditional acceptance of MNL’s 
proposal to arbitrate. MNL did not reply to PTT’s letter.

MNL purported to give effect to the notice in March 2002 by sending a request for 
arbitration to Singapore International Arbitration Centre (SIAC). The arbitral tribunal 
subsequently made an interim award on 13 March 2003 on preliminary issues, 
including that it had jurisdiction over the dispute. The tribunal ordered PTT to pay 
costs for the preliminary arbitration.

PTT applied to the High Court of Singapore for a declaration under article 16(3) of 
the UNCITRAL Model Law on International Commercial Arbitration that the tribunal 
had no jurisdiction and for an order setting aside the interim award. PTT argued 
that the scope of the arbitration clause was too narrow to cover a dispute of this 
nature, and that another clause imposing a time limit on suits against PTT was the 
primary dispute resolution provision.

The High Court held that the arbitration clause could accommodate a wider dispute 
resolution function than that argued by PTT. Uncertainty concerning the scope of 
the arbitration clause was resolved against the insurer by application of the contra 
proferentem rule, as codifi ed in Indonesian law (article 1349 of the Indonesian 
Civil Code). The rule provides that a clause will be construed against the party that 
drafted the clause; in this case, the insurer who drafted the policy. However, the 
court did fi nd that the tribunal exceeded its jurisdiction by ordering costs against 
PTT, contrary to the arbitration clause’s express stipulation.
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This decision illustrates the importance of drafting precise and 
practical dispute resolution clauses in insurance contracts, and 
highlights the potential adverse consequences of an ambiguous 
dispute resolution clause being construed against an insurer.
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Insurance legal framework and industry 
developments in Thailand

ASIA REVIEW – THAILAND

The Thai insurance industry has undergone signifi cant change since the 1997 
Asian economic crisis. 

Before the dramatic events of 1997, the insurance industry in Thailand had limited 
investment by foreign insurers. Since the crisis, however, measures have been 
implemented progressively to prevent similar problems in the future. The measures 
include insurance regulators actively encouraging foreign insurers to invest in 
Thailand. Foreign investment has meant an injection of capital into the failing 
industry and increased technical expertise.

Foreign investment has received a ‘qualifi ed welcome’, given the existence of equity 
participation restrictions. Legislation limits the holdings of foreigners in insurance 
companies operating in Thailand to a 25 per cent stake, although it is possible for 
a foreigner to obtain effective control through management agreements or complex 
shareholding structures.

The World Trade Organisation (WTO) has set a 2020 deadline for the insurance 
market in Thailand to be liberalised and fully opened. Despite consistent lobbying 
from powerful countries such as the United States, Australia and Japan to relax the 
equity participation restrictions, the 25 per cent restriction has not been increased.

Recognising the need to strengthen the insurance industry fi nancially and to 
prepare local insurers to compete with international insurers when the market is 
completely opened, the Department of Insurance (DOI) devised a fi ve-year plan 
(2001-06), to progressively reform the industry.

During 2004, Thailand continued to implement reforms to its insurance industry.

Investment in businesses other than insurance
On 22 March 2004, the Ministry of Commerce (MOC) expanded the limited list of 
other businesses in which insurance companies are permitted to invest. Insurance 
companies (both life insurance companies and insurance-against-loss companies) 
are now permitted to carry on the business of providing support services to other 
businesses. These support services are described as ‘back offi ce’ in nature and 
include assistance with internal inspections; legal compliance; establishing risk-
taking pool; compensation or fi nance accounts; and information technology.

An insurance company may render support services if:

•   in doing so, the operating costs of the other business are reduced; 
•  ‘board-approved’ policies are implemented that clearly state the scope of 

responsibility; security systems governing the storage of information are 
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in place; and internal control mechanisms and inspection procedures are 
established to ensure compliance with these policies; and

•  separate income and expensing documentation is prepared for the provision of 
the services.

The MOC has the power to stop the insurance company from providing support 
services, either temporarily or permanently, if these conditions are not met.

In addition, life insurance companies are now permitted to be engaged in the 
business of trading in securities as a broker, or providing public utilities or public 
services.

Merger and acquisition or transfer of an insurance business
A key to developing the insurance market in Thailand is the merger or consolidation 
of the large number of local insurers in weak fi nancial positions.

In March 2004, the DOI issued compliance guidelines for the merger and 
acquisition (M&A) or transfer of business of an insurance company in Thailand.

Among other things, the guidelines provide that the company acquiring the 
insurance business must:

•  be appropriately licensed to carry on the business of insurance;
•  ensure that the acquisition will not result in a monopoly or injustice;
•  provide a business plan to the DOI for its approval; and
•  report on the progress of the transaction to the DOI every three months.

If the acquisition has not concluded by the date specifi ed and approved by the DOI 
in the business plan submitted by the acquiring company, that approval expires 
and the process needs to be undertaken again.

The guidelines also stipulate that once the assets, debts and liabilities have been 
transferred to the new company, it is that company’s responsibility to:

•  notify all assured, creditors and debtors; and
•  fi le the business plan again, along with the fi nancial status and business reports 

of each company, with the DOI.

Life insurance companies have a further obligation to advertise the transaction in a 
newspaper for a period of time specifi ed by the DOI.

In July 2004, 51 per cent of the general insurance market was split between only 
10 companies and the remaining 49 per cent of the market was split between 
66 other competitors. Pressure from such competition fuels the continued push 
for fewer, but fi nancially stronger, players and, consequently, M&A activity in the 
insurance sector will increase.

Directors and senior executives of insurance companies
In September 2003, the MOC relaxed restrictions on directors and senior 
executives of insurance companies, so that they now may hold similar positions in 
more than one insurance company.
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However, this may only occur if:

•   the initial insurance company for which the individual is a director or senior 
executive provides its consent; and

•  the subsequent insurance company is either licensed to operate the business of 
reinsurance or has received the MOC’s permission to merge with, or accept the 
transfer of business from, an insurance company.
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Insurance legal framework and industry 
developments in Hong Kong

ASIA REVIEW – HONG KONG

Insurance mediation pilot scheme
In July 2003, the Hong Kong Mediation Council, in cooperation with the Hong 
Kong Federation of Insurers, launched the Insurance Mediation Pilot Scheme 
(IMPS) in order to provide speedy and cost-effective resolution processes to settle 
disputes between insurers and insureds. The IMPS will handle disputes involving 
amounts less than HK$2 million and is designed to settle insurance disputes 
without going to court.

Insurance policyholders’ protection funds
A more controversial initiative announced by the Insurance Authority (IA) 
is to establish a compensation fund to pay up to HK$1 million to insureds 
in circumstances where an insurer goes into liquidation. It is proposed that 
policyholders will fund the scheme by paying a levy of one to two per cent on 
premiums.

Hong Kong already has compensation funds in place for non-life insurance policies 
covering third-party motor-vehicle accident victims and employees’ work-related 
injuries, both of which are compulsory under the relevant legislation.

On 17 December 2003, the IA released a consultation paper on the feasibility of 
establishing insurance policyholders’ protection funds (PPFs) in Hong Kong.

The consultation paper recognises that a system of prudential regulation cannot 
totally guarantee that no insurer insolvencies will occur. PPFs are designed to 
provide a safety net for policyholders in the event of an insurer’s insolvency. The 
consultation paper refers to the insolvency of the HIH group of companies in 2001 
as an example of how insolvency may affect policyholders and recognises that an 
insurer’s insolvency may result in signifi cant fi nancial losses for policyholders.

The consultation paper reviews PPFs in various jurisdictions to illustrate the 
various options available and provides an overview of the various options that 
may be adopted in order to establish a Hong Kong scheme. The IA invited public 
submissions on this issue to be submitted by 31 March 2004.

On 20 April 2004, the Hong Kong Federation of Insurers (HKFI) announced that it 
does not support the establishment of PPFs in Hong Kong.

The HKFI believes that, to protect policyholders, emphasis should be placed on 
the prevention of insurer insolvency rather than the establishment of PPFs. In its 
media release, the HKFI noted that:

•  Hong Kong has a ‘sound regulator’, the Insurance Authority, that has been 
operating successfully for more than 20 years, during which period the only 
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insolvency event in Hong Kong was related to the insolvency of the HIH group 
of companies;

•  in 2003, Korea abolished its ‘Policyholder Protection Deposit’ scheme, as it 
was considered to be redundant following the introduction of solvency margin 
requirements; 

•   PPFs were introduced in a number of other jurisdictions to protect policy-
holders’ interests prior to the introduction of solvency margin requirements;

•  even if a PPF is in place, policyholders may still suffer some losses in the event 
that an insurer becomes insolvent;

•  there is a ‘moral hazard risk’ involved in introducing PPFs, as its existence may 
lead to aggressive pricing and investment strategies by some insurers;

•  the establishment of PPFs would increase the costs of purchasing insurance if 
it was funded through a levy on premiums; and

•  in the case of post-funded models, the collection of PPF contributions from an 
insurer may trigger insolvency if the insurer is already marginally solvent.

The IA received a total of 21 submissions on the consultation paper from the 
insurance industry, the Hong Kong Consumer Council, academics and other 
interested parties. It is expected that the IA will, in the early months of 2005, 
report to the Hong Kong Government on the submissions received on the PPF 
proposal.

Corporate law reforms
On 30 January 2004, the Hong Kong Stock Exchange (HKSE) announced that it 
would introduce changes to its Main Board Listing Rules. The changes became 
effective on 31 March 2004, and included, among other things, a requirement that 
‘every board of directors of a listed issuer must include at least three independent 
non-executive directors’ (Chapter 3, Rule 3.10(1)). The deadline for achieving this 
increase was 31 October 2004.

In its press release dated 31 March 2004, the HKSE noted that independent 
non-executive directors (INEDs) ‘play a pivotal role in the corporate governance 
of issuers. Given the increasingly important role of INEDs and to ensure that the 
views of INEDs carry signifi cant weight in the board’s decisions, the minimum 
number of INEDs required under the Listing Rules is increased from two to three’.

Many listed companies failed to meet the 31 October 2004 deadline. The HKSE 
has adopted a cooperative approach in seeking to work with the listed entities and 
encourage full compliance as soon as reasonably practicable.

It is notable that Rule 3.10(2) also requires that ‘at least one of the independent 
non-executive directors must have appropriate professional qualifi cations or 
accounting or related fi nancial management expertise’.

Rule 3.13 sets out a number of issues that will be considered by the HKSE in 
determining whether the INED is truly independent, such as:

•  the quantity of shares held by the INED in the relevant listed issuer;
•  whether the INED received an interest in any securities of the relevant listed 

issuer as a gift or by means of other fi nancial assistance;
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•  whether the INED, currently or within the previous one year of being appointed 
INED, provides or has provided services to the relevant listed issuer, or is an 
employee of a service provider who is or has done so;

•  whether the INED has a material interest in any principal business activity of, 
or is involved in any material business dealings with, the relevant listed issuer;

•  whether the INED is on the board specifi cally to protect the interests of an 
entity whose interests are not the same as those of the shareholders as a whole;

•  whether the INED is or was connected with a director, the chief executive or a 
substantial shareholder of the listed issuer within two years immediately before 
the date of the proposed appointment;

•  whether the INED is, or has been at any time during the two years immediately 
before the date of the proposed appointment, an executive or director of the 
listed issuer, of its holding company or of any of its subsidiaries or of any 
connected persons of the listed issuer; and

•  whether the INED is fi nancially dependent on the listed issuer, its holding 
company or any of their respective subsidiaries or connected persons of the 
listed issuer.

However, the HKSE is entitled to take into account other factors relevant to a 
particular case in assessing independence.

Companies Ordinance
As part of the reforms taking place in Hong Kong, amendments have been enacted 
to the Companies Ordinance. Of specifi c interest to insurers, corporations and 
company executives alike are the amendments to s165. 

Prior to the amendments, s165 provided:

     Subject as hereinafter provided, any provision, whether contained in the articles of a 
company or in any contract with a company or otherwise, for exempting any offi cer of the 
company, or any person employed by the company as auditor from, or indemnifying him 
against, any liability which by virtue of any rule of law would otherwise attach to him in 
respect of any negligence, default, breach of duty or breach of trust of which he may be 
guilty in relation to the company shall be void: Provided that –

 (a) …

 (b) nothing in this section shall operate to deprive any person of any exemption or right 
to be indemnifi ed in respect of anything done or omitted to be done by him while any 
such provision was in force; and

 (c) notwithstanding anything in this section, a company may, in pursuance of any such 
provision as aforesaid, indemnify any such offi cer or auditor against any liability 
incurred by him in defending any proceedings, whether civil or criminal, in which 
judgment is given in his favour or in which he is acquitted or in connection with any 
application under section 358 in which relief is granted to him by the court.

Section 358(1) of the Companies Ordinance states:

     If in any proceeding for negligence, default, breach of duty, or breach of trust against 
a person to whom this section applies it appears to the court hearing the case that that 
person is or may be liable in respect of the negligence, default, breach of duty or breach 
of trust, but that he has acted honestly and reasonably, and that, having regard to all the 
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circumstances of the case, including those connected with his appointment, he ought 
fairly to be excused for the negligence, default, breach of duty or breach of trust, that 
court may relieve him, either wholly or partly, from his liability on such terms as the court 
may think fi t.

Table A of Schedule 1 of the Companies Ordinance sets out the ‘Regulations for 
Management of a Company Limited by Shares, not Being a Private Company’ (the 
Regulations). Article 137 of the Regulations provides for an indemnity drafted on 
terms compatible with the pre-amendment s165:

     Every director, managing director, agent, auditor, secretary and other offi cer for the time 
being of the company shall be indemnifi ed out of the assets of the company against any 
liability incurred by him in relation to the company in defending any proceedings, whether 
civil or criminal, in which judgment is given in his favour or in which he is acquitted or 
in connection with any application under section 358 of the Ordinance in which relief is 
granted to him by the court.

Clause 66 of the Companies (Amendment) Ordinance 2003, which came into force 
on 13 February 2004, amended s165 to read as follows:

(1) Any provision, whether contained in the articles of a company or in any contract 
with a company or otherwise, for exempting any offi cer of the company or any person 
employed by the company as auditor from, or indemnifying him against, any liability 
to the company or a related company that by virtue of any rule of law would otherwise 
attach to him in respect of any negligence, default, breach of duty or breach of trust 
of which he may be guilty in relation to the company or related company shall, subject 
to subsections (2) to (4), be void.

(2) A company may indemnify any offi cer of the company, or any person employed by the 
company as auditor, against any liability incurred by him-

(a) in defending any proceedings, whether civil or criminal, in which judgment is 
given in his favour or in which he is acquitted; or

(b) in connection with any application under section 358 in which relief is granted to 
him by the court.

(3) A company may purchase and maintain for any offi cer of the company, or any person 
employed by the company as auditor-

(a) insurance against any liability to the company, a related company or any other 
party in respect of any negligence, default, breach of duty or breach of trust 
(save for fraud) of which he may be guilty in relation to the company or a related 
company; and

(b) insurance against any liability incurred by him in defending any proceedings, 
whether civil or criminal, taken against him for any negligence, default, breach of 
duty or breach of trust (including fraud) of which he may be guilty in relation to 
the company or a related company.

(4) Nothing in this section shall operate to deprive any person of any exemption or right 
to be indemnifi ed in respect of anything done or omitted to be done by him while any 
such provision as is mentioned in subsection (1) was in force.

(5) …
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Perhaps the most signifi cant aspect of the amendment was the reduction in the 
scope of the prohibition to indemnities for liabilities ’to the company or a related 
company’. This removed the restriction on indemnities relating to liabilities to 
third parties; companies can now provide an indemnity for liabilities incurred 
by directors to third parties in the performance of their duties. In this respect, 
s165(3) now allows companies to effectively purchase and maintain directors and 
offi cers (D&O) policies for the offi cers of the company.

The amendments were designed to enable Hong Kong companies to provide 
protection to directors by way of indemnities and D&O policies. This has special 
signifi cance in light of the changes to the HKSE Rules discussed above. Given that 
Hong Kong companies are now required to have three INEDs, the amendments to 
s165 of the Companies Ordinance were a welcome relief to companies that can 
now offer a level of protection to their offi cers that was not previously available in 
Hong Kong.

It is notable that while subsection 165(3)(a) excludes fraud from insurable 
liabilities in respect of liability to the company and a related company, the fraud 
exclusion does not apply in respect of liability to third parties.

What the changes may mean for the insurance business in Hong Kong

Similar amendments were introduced in Australia in the early 1990s and in the 
United Kingdom in the late 1990s. The changes have resulted in a signifi cant 
increase in D&O cover taken out, such that today it would be unusual for a listed 
entity not to have such cover in place.

Nevertheless, the demand for D&O cover in Hong Kong is also being bolstered 
by the implementation of a more stringent corporate governance regime. As the 
regulatory regime becomes more complex and more demanding in Hong Kong, 
companies are likely to embrace D&O cover in increasing numbers.

Risk factors have also increased as a result of other legislative developments, for 
example, the creation of a right for shareholders to commence statutory derivative 
actions.

The experience in other jurisdictions indicates that, going forward, there is a 
strong likelihood of Hong Kong directors entering into deeds in which the relevant 
company is obliged to provide the broadest indemnity possible under the law and 
take out an appropriate D&O policy.

Of course, while demand for D&O cover may be increasing as a result of the 
legislative reforms, availability may be reduced by the increased risk-profi le created 
by those very same legislative reforms, leading to a market that is reluctant to 
underwrite D&O risks.

Accordingly, it may take some time for the D&O policy market to reach equilibrium 
between the demand and the price that insureds are willing to pay for such a cover 
on one hand, and supply and the pricing of risks by insurers on the other.
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Obligation to notify insurers of relevant events 
connected to claims

ASIA REVIEW – HONG KONG

Case Name:
Harbourfi eld Engineering Co. 
Ltd v Falcon Insurance Co. 
(Hong Kong) Ltd

Citation:
[2004] 608 HKCU 1, High 
Court of the Hong Kong Special 
Administrative Region Court of 
Appeal per Hon Rogers VP, Le 
Pichon and Yuen JJA

Date of Judgment:
3 June 2004

Issues:
•   Grounds for rejecting 

liability under insurance 
contract

•   Wrongful repudiation of 
insurance contract

A Hong Kong insurer rejected liability under the policy of 
insurance on the grounds that the insured had breached three 
conditions of the contract. The High Court of the Hong Kong 
Special Administrative Region Court of Appeal affi rmed the 
decision of the lower court and held that the grounds relied on by 
the insurer were not valid, and that the insurance contract had 
been wrongfully repudiated.

This case is an appeal from Harbourfi eld Engineering Co. Limited 
v Falcon Insurance Co. (Hong Kong) Limited [2003] HKCFI 
686, which we reported in our Annual Review of Insurance & 
Reinsurance Law 2003.  

On 1 April 1998, Harbourfi eld Engineering Co. Ltd (Harbourfi eld) contracted for 
the maintenance of the drinking- and fl ushing-water systems of the Cosmopolitan 
Centre for a period of one year. Harbourfi eld took out a 12-month insurance 
policy, commencing on 15 April 1998, with a company that later became Falcon 
Insurance Co. (Hong Kong) Ltd (Falcon).

An arson attack took place on the ground fl oor of the Cosmopolitan Centre on 
28 January 1999, resulting in the death of an occupant. Following the arson 
attack, a charge was laid against Harbourfi eld for maintaining the fi re systems 
installed at the Cosmopolitan Centre on 8 January 1999 while not being 
appropriately registered to do so. However, the offence for which Harbourfi eld was 
convicted was ‘Non-registered contractor repairing fi re service installation’.

On 26 September 2002, Harbourfi eld was served with a writ claiming damages 
on behalf of the estate of the deceased as a result of the death caused by the 
arson attack of 28 January 1999. The writ was passed to Falcon, which wrote to 
Harbourfi eld on 19 November 2002, complaining of the following breaches of 
conditions of the policy of insurance:

•  failing to comply with statutory requirements;
•  prejudicing Falcon’s right of subrogation by pleading guilty to maintaining the 

fi re service installation; and
•  failing to give immediate notice to Falcon of an event giving rise to a claim 

under the policy.

Falcon consequently refused to indemnify Harbourfi eld for any claim arising out of 
the incident on 28 January 1999.

The court found that the grounds put forward by Falcon for denying liability 
under the contract were not valid because they were based on the unproven 
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assumption that there was some connection between the repair work performed 
by Harbourfi eld, which was the subject of the conviction, and the extent of the 
damage caused by the arson attack.

Particular care must be taken at the stage of determining 
whether an ostensible breach of condition of an insurance 
contract has actually occurred when the circumstances 
involve legal action; the initial charge may differ from the 
conviction recorded.
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Interpretation of policy provisions to accord 
with commercial reality

ASIA REVIEW – HONG KONG

Case Name:
Dragages et Travaux Publics 
(HK) Ltd & Anor v R J Wallace 
& Ors

Citation:
[2004] 253 HKCU 1, High 
Court of the Hong Kong Special 
Administrative Region Court 
of First Instance per Hon A 
Cheung J

Date of Judgment:
27 February 2004

Issues:
•   Interpretation of terms
•   Effect of repudiation of 

liability

The High Court of the Hong Kong Special Administrative 
Region resolved uncertainty in the interpretation of terms of 
an insurance policy by looking to the ‘commercial reality’ of the 
situation. Accordingly, the court recognised that, in the context of 
the construction industry, double insurance is a common event.

In 1996, six workmen fell to their death while working on the construction of a 
rail bridge to Hong Kong’s Chek Lap Kok airport. The plaintiffs, a joint venture 
including Dragages et Travaux Publics (HK) Limited (Dragages), were the principal 
contractor under a contract with the Mass Transit Railway Corp (MTRC).

The MTRC took out a third-party liability insurance policy issued by the defendants, 
R J Wallace and others (Wallace). Dragages had an employee’s compensation policy 
with the National Union Fire Insurance Co, issued by its general agent, American 
International Underwriters Limited (AIU).

The deceased workmen were employed by two subcontractors of Dragages. 
Dragages pleaded guilty in the magistrates court to summonses arising from the 
accident, and judgments for the employees’ compensation were entered by consent 
against Dragages in favour of the dependants of the deceased.

Common law actions were commenced against Dragages and interlocutory 
judgments were entered in 1999. AIU shouldered 50 per cent of the employees’ 
compensation awards and the judgment sums in the High Court actions. AIU also 
bore the entire legal bill for the defence of the High Court actions.

In this action, Dragages argued that apart from its employees’ compensation policy, 
it was also covered under the MTRC’s policy with Wallace, and therefore entitled 
to be indemnifi ed by the defendant insurers. Wallace denied liability, relying 
on certain exclusion provisions of the insurance policy. At issue was the policy 
coverage and the effect, if any, of Dragages’ breach of procedural conditions in 
failing to keep the insurers informed as to the court proceedings.

With regard to the policy coverage, the court held that the exclusion provisions had 
to be read together with the indemnity provisions in the policy. The court found 
that the exclusion clause in question only applied to liability for the claim of an 
injured or deceased workman in the direct employ of the insured who was claiming 
indemnity under the policy, but not workmen in the employ of some other entity 
also insured under the policy. Dragages argued that, by reason of the cross-liability 
provisions and the general memoranda, they should be indemnifi ed under the 
MTRC’s policy with Wallace.
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The court agreed, fi nding that Dragages’ reliance on the cross-liability clause also 
accorded well with commercial reality: in the context of the construction industry, 
double insurance is not an ‘absurdity’ but a common event refl ecting various 
contributions between relevant insurers retained by the main contractor under an 
all-risks policy.  

Wallace also asserted that the notice requirements in the policy of insurance 
relating to an actual or anticipated claim was a condition precedent for liability 
under the policy. Accordingly, Wallace argued that Dragages’ breach of that 
condition, although unaccompanied by any resulting prejudice to the insurers, 
should defeat Dragages’ claim for indemnity. However, the court found that Wallace 
had waived these notice obligations when they rejected Dragages’ claim in 1996 
without making any reservation of rights under the notice provision of the general 
conditions to deny liability.

The court held that an insurer may, by words or conduct, reserve its right to 
full compliance with the procedural conditions while repudiating liability at the 
same time, so long as that reservation is unambiguous, clear and specifi c. On 
the facts, the court found that there was simply a repudiation of liability on the 
part of Wallace, without any reservation of rights in terms of compliance with the 
procedural conditions, and therefore, Wallace must be taken to have waived the 
requirements under the notice condition of the policy of insurance.

This case confi rms that interpretation of a policy of insurance 
will be informed by the ‘commercial reality’ of the context 
in which the contract is entered into. Further, an insurer can 
reserve its right to full compliance with procedural conditions in 
a policy of insurance while repudiating liability at the same time, 
so long as that reservation is unambiguous, clear and specifi c.


